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Dear Ladies, Dear Gentlemen,

These conference proceedings constitute a selection of papers submitted to the 16th
International Scientific Conference "Law in Business of Selected Member States of the
European Union" which was organized by the Department of Business and European
Law, Faculty of International Relations, Prague University of Economics and Business,
Czech Republic 17 October 2025. The conference hosted participants from all across
Europe (Germany, United Kingdom, Slovakia, Greece, Hungary, Latvia, Lithuania and
the Czech Republic). The conference was held in a hybrid format, being streamed online
for those who could not join the conference venue in person and to reach a wider
audience. All papers passed double blind peer review and were checked for their
originality using the iThenticate software developed by Turnitin kindly provided by the
Prague University of Economics and Business.
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The conference organizers will be happy to welcome both international academics and
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to wish you an enjoyable read and inspiration for your own research.
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Abstract: The paper focuses on the analysis of the fiduciary fund as a specific form
of asset management. It draws on foreign legal frameworks (in particular Czech and
French law, as well as the Anglo-Saxon trust), where this institute is already recognised
and applied. It assesses the possibilities of its incorporation into the Slovak legal order,
considering the historical development of the legal environment in Slovakia. This paper
employs a functional-comparative approach to evaluate the feasibility of introducing a
fiduciary fund into Slovak law. The research question is whether such an institution can
enhance legal certainty and asset protection without undermining the unitary concept
of ownership. The aim is to evaluate the extent to which the introduction of the
fiduciary fund can strengthen the flexibility of asset management, enhance the
protection of beneficiaries' interests, and provide both businesses and private
individuals with a new instrument of legal certainty. Particular attention is paid to issues
concerning the commercial law character of the fiduciary fund, its potential overlaps
and conflicts with existing legal institutions, and the possible risks of abuse. The paper
also seeks to formulate de lege ferenda proposals concerning the prospects
of introducing the fiduciary fund in Slovakia.

Keywords: Trust. Fiduciary fund. Asset management.

1. Introduction

The administration of foreign property is a traditional but constantly evolving element
of the legal system. Its primary purpose is to strike a balance between the need to protect
the owner or beneficiary and the need to allow for the flexible disposal of property
through a third party. The Slovak legal system recognises several institutions that
partially fulfil this function, ranging from general legal regulations on the
administration of third-party property to special forms of foundations or legal
relationships. However, there is still no comprehensive mechanism enabling the
separation of property from the owner and its purposeful transfer to the administration
of a third party, with consistent protection of the interests of beneficiaries.

In the international context, such an institution is primarily the Anglo-Saxon trust,
which has become one of the most important export products of the common law. This

! This article was prepared as part of the grant project UGA-15-PDS-2025 "Challenges and prospects for the legal
regulation of foreign asset management (fiduciary) in the legal system of the Slovak Republic" funded by the EU
NextGenerationEU Recovery and Resilience Plan for Slovakia under the project No. 09103-03-V05-00009.
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model has also found resonance in continental legal systems, which have long rejected
the dualistic concept of ownership but are gradually introducing institutions of a similar
nature. The Czech Republic adopted a trust fund as part of the recodified Civil Code,
i.e., Act No. 89/2012 Coll., France introduced a fiducia, and many other countries use
contractual or specific hybrid mechanisms (e.g., the German and Austrian Treuhand).
These foreign experiences show that the need for such an instrument is not only
practical but also legislatively feasible, even in a continental environment. However, the
reception of such institutions in civil law jurisdictions has never been a simple legislative
import but a selective adaptation conditioned by the domestic property-law principles
and the concept of ownership unity.

This article aims to analyse the possibilities of introducing a trust fund into the Slovak
legal system. Attention will be focused on comparative starting points, the identification
of potential conflicts with existing legal institutions, and the assessment of benefits and
risks. Emphasis will be placed on the question of whether a trust fund could enhance
the flexibility of asset management, improve the protection of beneficiaries, and
contribute to legal certainty for business practice and private individuals. The analysis
will be based on a systematic and comparative methodology of legal regulations,
supplemented by considerations de lege ferenda, intended to stimulate professional
discussion on the prospects of introducing this institution into the Slovak legal
environment. Methodologically, the paper employs a comparative and functional
analysis of selected foreign legal frameworks (Czech, French, and Anglo-Saxon) to
assess their transferability to the Slovak legal order. This approach enables not only
a descriptive overview but also an assessment of potential efficiency and compatibility.
The analysis also seeks to determine whether the introduction of a trust fund would
represent a true functional equivalent of foreign fiduciary mechanisms or rather a sui
generis institution adapted to the specific features of Slovak private law.

2. HISTORICAL AND THEORETICAL BACKGROUND

The concept of entrusting property to a third party for the purpose of securing specific
interests has been recognised in Roman law. The Roman institution of fiducia
represented the transfer of property based on trust (e.g., for security or administration),
whereby ownership was outwardly vested in the acquirer but bound by trust to the
original owner.? Similarly, a fideicommissum made it possible to secure inheritance
arrangements through a trust-based bequest. It can be concluded that Roman fiducia
(literally trust, reliability) represented the transfer of Quirite ownership of an item in
the form of symbolic mancipation (nummo uno) to a trustee (fiduciarius), who at the
same time undertook, by a special agreement (pactum fiduciae), to transfer it back after
the purpose pursued by the parties had been fulfilled.> These foundations later evolved
into various forms, differing according to the cultural and legal environment.4 From

2 SALAK, Pavel. Ziklady Fimského prava [onling]. Brno: Masarykova univerzita, 2024, p. 107 [viewed
19 September  2025].  Awvailable  from: https://science.law.muni.cz/knihy/monografie/salak-rimske-pravo-
soukrome.pdf

3 MLKVY, Matej. Trust v rekodifikovanom civilnom prave? Historia et theoria iuris [online]. 2021, 13(2), p. 50
[viewed 18 September 2025]. Available from: https://www.flaw.uniba.sk/fileadmin/praf/HT1 2021-11.pdf

4 TUROSIK, Michal. Vyznam Rimskeho prava v modernych pravnych poriadkoch. In: Prdvny poriadok
Slovenskej republiky po 25. rokoch: zbornik prispevkov z medzindrodnej vedeckej konferencie "1. Banskobystrické
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a functional perspective, these historical forms demonstrate that the separation of legal
title and beneficial ownership can serve both protective and economic functions - an
aspect that later became central to modern fiduciary instruments.

In the territory of historical Hungary, fideicommissum arrangements and specific forms
of trust mechanisms appeared, which served to preserve family property or to fulfil
specific purposes. However, the Czechoslovak legal system after 1918 did not adopt
trusts or similar institutions, mainly because of their Anglo-Saxon roots and
incompatibility with the monistic concept of ownership. Socialist law was oriented more
toward collective forms of ownership, and institutions based on personal trust between
private entities receded into the background.

On a theoretical level, fiduciary institutions can be characterised as relationships based
on trust, in which economic interests are separated from legal title. This concept
became particularly important in common law, where the dualistic concept
of ownership enabled the emergence of the trust as an autonomous institution.
In continental legal systems, solutions were sought that respected the principle
of unified ownership while still enabling similar functions through contractual
or statutory arrangements.>

A trust is an example of a fiduciary relationship, which is generally characterised by the
fact that the fiduciary acquires at least formal rights as an independently authorised
person from the trustor but cannot permanently and fully exercise these rights for their
own benefit, but for the benefit of the trustor or a third party. The fiduciary thus has
a formal legal title and duty of administration in relation to the rights or assets thus
transferred. However, the benefit accrues to the settlor or a third party designated by
the settlor (the beneficiary).® The term "trust” is generally understood to refer to
a relationship between persons, one of whom manages property and the other of whom
enjoys the benefits thereof.” The essence of a trust lies in imposing obligations under
"equity law" on the person who is the "legal" owner of the property (trustee) to act in
good faith in transactions with the property for the benefit of another person
(beneficiary) who is primarily interested in obtaining the benefits of that property. The
trustee holds the property on behalf of the beneficiary, subject to the terms and
conditions applicable to the trust.

In relation to foreign legislation, reference can be made to Czech legislation, where Act
No. 89/2012 Coll. The Civil Code, as amended, introduced the institution of a trust fund
(svérensky fond), with its legal regulation contained in Sections 1448-1474. This fund

dni prava" usporiadanej pri prileZitosti 20. vyrocia zaloZenia Pravnickej fakulty Univerzity Mateja Bela v Banskej
Bystrici, 11.-12. novembra 2015. Banska Bystrica: Vydavatel'stvo Univerzity Mateja Bela — Belianum, 2015,
p. 580.

5 JOSKOVA, Lucie, and Lukas PESNA. Sprdva ciziho majetku. Prague: Wolters Kluwer, 2017, p. 107.

8 KLAUSING, Friedrich. Fiduziarische Rechtsgeschiifte, einschl. Sicherungsiibereignung. In: Franz SCHLEGEL-
BERGER, ed. Rechtsvergleichendes Handwdrterbuch fiir das Zivil- und Handelsrecht des In- und Auslandes.
Berlin: Vahlen, 1931, p. 370.

"DAUDRIKH, Yana. Trust ako pravny institut — vybrané pravne aspekty. In: Inovativne formy tvorby pefnaznych
fondov a ich prevodov [online]. Bratislava: Pravnicka fakulta Univerzity Komenského v Bratislave, 2018, p. 27
[viewed 18 September 2025]. Available from: https://www.flaw.uniba.sk/fileadmin/praf/Pracoviska/Katedry/
KFP/Otazky/Zbornik_Inovativne_formy_tvorby_penaznych_fondov_a_ich_prevodov.pdf

8 THOMAS, Geraint, and Alastair HUDSON. The Law of Trusts. 2nd ed. Oxford: Oxford University Press, 2010,
p. 13.
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can be defined as a legal relationship established by the founder, whereby the property
is entrusted to the control of the administrator for the benefit of the beneficiary or for
a specified purpose. This fund does not have legal personality, but it is a separate
property substrate separate from the property of the founder and the administrator. In
other words, a trust fund is neither a legal entity, a contractual relationship, nor a form
of ownership, even though it bears elements of all these entities.®

In 2007, the French Civil Code introduced the fiducia, which has two basic forms:
fiducie-gestion (asset management) and fiducie-sireté (securing a claim). Unlike the
Czech fund, this is an institution where the transfer of assets is tied to a specific purpose,
and the status of the administrator and beneficiary is contractually defined. Fiducia is
primarily used in commercial practice, and its application is strictly regulated,
encompassing tax rules and transparency requirements.'

3. CURRENT LEGISLATION IN THE SLOVAK REPUBLIC

Slovak law does not recognise a separate fiduciary institution, such as a trust fund or
trust, mainly because the Slovak legislation is based on the theory of unitary ownership
and does not contain general provisions on trusts or fiduciary relationships. Private law
does not permit the separation and earmarking of a specific part of assets without the
establishment of a separate legal entity. In the current Slovak legal system, several legal
institutions can be identified that perform some of the functions of a trust or fiduciary;
however, it is not possible to identify a single legal institution that fully replaces this
role.

Certain parallels can be drawn between the legal regulation of foundations and the
management of assets for public benefit purposes, as permitted by Section 2(1) of Act
No. 34/2002 Coll. on Foundations, as amended. A foundation is a legal entity with
separate assets, but its purpose and rigid regulation make it less flexible than a trust or
trust fund.

There was an initiative within Slovak legislation to amend the legal regulation of
foundations, which would have enabled the establishment of so-called private
foundations, the purpose of which would have been to support private purposes. Private
purposes were to be understood primarily as providing for the needs of the founder, his
family, close persons, and trustees designated in a fiduciary declaration, covering the
costs of upbringing, education, medical treatment, household equipment, or support
for these persons, and transferring the assets of a private foundation for use. At the same
time, the private purpose could not be contrary to good morals and could not serve
exclusively to support business. The legal regulation in question was intended to
compensate for the absence of a legal regulation of trust funds or trusts, but the
legislature did not adopt it."

9 JOSKOVA, Lucie, and Lukas PESNA. Sprdva ciziho majetku. Prague: Wolters Kluwer, 2017, p. 109.

10 SVEJKOVSKY, Jaroslav, Radan MAREK, et al. Sprava ciziho majetku v novém obcanském zakoniku.
Komentar. § 1400-1474. Prague: C. H. Beck, 2015, p. 375.

11 Proposal by Anna Andrejuvova and Milo§ Svréek, members of the National Council of the Slovak Republic,
for the enactment of a law amending and supplementing Act No. 34/2002 Coll. on foundations and on amendments
to the Civil Code, as amended, and amending and supplementing certain acts was discussed at the 90th session of
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Compared to the Czech and French solutions, the Slovak framework remains purely
entity-based and does not allow the flexible segregation of assets for a defined purpose.
This structural limitation explains the absence of trust-like mechanisms in domestic
practice. This rigidity also limits the ability of Slovak law to accommodate more complex
asset-holding arrangements used in private wealth management or succession
planning, which places domestic legal practice at a comparative disadvantage.

Although the Slovak legal system recognises several institutions with an administrative
element as one of the distinctive features of trust funds, there is still no specific
instrument in the Slovak legal system that would allow assets to be separated from the
legal sphere of the founder and, at the same time, manage flexibly for the benefit of the
beneficiaries.

Examples of legal institutions with an administrative element can be found primarily in
the area of contractual obligation law, where one of the functions of a trust or trust fund
is to secure the affairs of another person acting in its own name, but in the interest and
on behalf of another person, can be fulfilled, for example, by a commission contract
regulated by Act No. 513/1991 Coll. Commercial Code, as amended.*

4. PROSPECTS FOR THE LEGAL REGULATION OF TRUST FUNDS
IN THE SLOVAK REPUBLIC

A comparison with other countries shows that the Slovak legal system lags behind in
terms of sophisticated asset management options. While the Czech Republic and France
have a legislative framework that allows for the purpose-specific allocation of assets,
Slovak law is limited to traditional forms of asset allocation. It thus loses its appeal for
entities that could otherwise use Slovakia as a favourable environment for managing
family or business assets.

The potential of trust funds in Slovak law is evident in various areas of law. One of the
key benefits of a trust fund is the protection of minor children or other vulnerable
individuals who are unable to manage their assets independently. The founder could
allocate part of the assets to the fund, with the administrator being obligated to manage
them for the benefit of the minor until they reach the age of majority or another
specified age. Similarly, the fund could also serve as an estate planning tool - for
example, to preserve a family business that would otherwise have to be divided among
several heirs. A trust fund would allow business activities to continue without the need
for transformation or sale of shares.

A trust fund could also play a role in resolving the bankruptcy of natural or legal persons.
During restructuring, part of the assets could be placed in a fund, whose administrator
would ensure their proper use to satisfy creditors. Such a solution could increase
transparency and reduce the risk of deliberate asset stripping by the debtor. On the
other hand, it is also possible to protect part of the assets of a natural or legal person

the National Council of the Slovak Republic on 18 May, 2023. However, in the first reading, it was decided that
the National Council of the Slovak Republic would not continue deliberating on the draft act.

L2 KUBINEC, Martin, et al. Obstaravatel'ské zmluvy. In: Obchodné pravo II : Obchodné zaviizky [online]. Banska
Bystrica: Vydavatel'stvo Univerzity Mateja Bela — Belianum, 2025, p. 310 [viewed 18 September 2025].
Auvailable from: https://doi.org/10.24040/2025.9788055722382
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from the effects of insolvency proceedings or enforcement actions against the assets of
the trust fund's founder. The Czech experience demonstrates that such use of trust
funds in insolvency proceedings is rare but conceptually feasible, whereas French
practice strictly limits the fiduciary’s discretion to prevent asset shielding.

Ultimately, the trust fund could also function as a specific security mechanism. The
debtor could allocate certain assets to the trust fund for the purpose of securing the
creditor's claim, and the fund manager would be obliged to dispose of these assets
exclusively in accordance with the agreed terms and conditions. Such a solution would
provide a higher degree of legal certainty than traditional security instruments (e.g.,
liens), as the set-aside assets would be separated from the debtor's other assets and
would not be subject to the debtor's disposal.

The introduction of a trust fund could also broaden the range of legal forms available
for public benefit activities. Unlike foundations, a fund would allow for greater
flexibility in determining the purpose and management of assets. For example, the
founder could set up a fund to support education, culture, or healthcare, while the
administrator would have statutory obligations to ensure the effective use of the funds.
The introduction of the fund could also strengthen the legal certainty of beneficiaries,
as their claims against the administrator would be clearly defined. In assessing these
prospects, the Czech experience shows that the legal effectiveness of the trust fund
depends not only on codification but also on clear fiduciary duties and public control
mechanisms. Without these, the instrument risks degenerating into a mere tool for
ownership separation.

On the other hand, the introduction of the fund would not be without any risks.
A conflict could arise with the legal regulation of foundations that perform similar
functions. Interaction with commercial companies is also questionable, as the fund
could serve some business purposes without the obligations that traditional commercial
corporations have, and the legal regulation would clearly have to reflect the traditional
differences between the various traditional legal institutions.

One of the most significant risks associated with establishing a trust fund is its potential
misuse for non-transparent purposes. Experience with foreign regulations suggests that
trust funds can be used to conceal actual ownership, thereby weakening public control
and increasing the risk of corruption, money laundering, and the associated potential
threat of financing criminal activities. Any future Slovak regulation would therefore
need to align with EU anti-money laundering (AML) standards, particularly Directive
(EU) 2018/843, which already imposes transparency obligations on trust-like
arrangements.

Another problem is the tax status of the fund. If the fund did not have legal personality,
it would be necessary to determine precisely who the tax subject is and what the tax
obligations of the administrator, beneficiaries, or founder are, particularly in relation to
income tax, as it can legitimately be expected that income from the management of
assets allocated to a trust fund would be subject to tax.

Public registration is also an important issue. Without a register, it would be impossible
to effectively monitor the existence of funds, their purposes, and the identities of
trustees and beneficiaries. However, the introduction of a register is associated with
costs and concerns regarding privacy protection. About privacy protection, it is also

7



necessary to refer to the judgment of the Court of Justice of the European Union in
joined cases C-37/20 WM and C-601/20 Sovim SA v Luxembourg Business Registers
of 22 November 2022.3

Suppose the Slovak Republic were to introduce a trust fund. In that case, there are two
basic models: either the institution would be regulated directly in the Civil Code, or
a special law would be adopted. The first option would ensure systematic integration
into private law, while the second would provide greater flexibility in creating special
rules. In this context, however, it should be emphasised that the draft codification of the
new Civil Code published by the Ministry of Justice of the Slovak Republic does not
contain a comprehensive legal regulation of the administration of foreign property
or the introduction of the institution of a trust fund, or a trust or similar legal
institution that would reflect elements of this legal institution.4

5. CONCLUSION

Considerations regarding the introduction of trust funds into Slovak law cannot be
reduced solely to the technical transposition of foreign models. Experience from the
Czech Republic and France shows that establishing a legislative fund is only the first
step; the decisive factor is its practical implementation, including the establishment of
transparent rules and the introduction of effective control mechanisms. The analysis
confirms that the Slovak legal system meets the basic preconditions for the functional
transplantation of fiduciary institutions, but requires targeted adjustments in property,
tax, and registration law. The Slovak environment is particularly sensitive to the issue
of abuse of legal forms to circumvent obligations and conceal ownership, which places
high demands on legislative precision and supervision of this institution.

The introduction of the trust fund institution could have several positive effects. In the
area of private law, it would enable more effective intergenerational management of
family assets, provide better protection for minors or other vulnerable beneficiaries, and
open new opportunities for charitable or cultural purposes. In commercial law, it could
serve as a tool for securing and managing investment structures, and its introduction
would also have a significant impact on insolvency law. In a broader sense, it could
contribute to increasing the competitiveness of the Slovak legal environment and
harmonising it with modern trends in Europe.

13 On this issue, see, for example, KUBINEC, Martin, et al. Vplyv rozhodnutia Stidneho dvora Eurépskej tinie vo
veci plosného odhalovania informacii o kone¢nych uzivateloch vyhod na pravny poriadok Slovenskej
republiky. Pravny obzor [online]. 2023, 106(5), 447-460 [viewed 17 September 2025]. Available from:
https://doi.org/10.31577/pravnyobzor.2023.5.05 alebo ZIGO, Daniel. Limity publicity verejnych registrov.
In: Bratislavské pravnické forum 2023: transparentnost vo finanénom a obchodnom prdve [online]. Bratislava:
Pravnicka fakulta Univerzity Komenského v Bratislave, 2023, pp. 4-20 [viewed 17 September 2025]. Available
from: https://www.flaw.uniba.sk/fileadmin/praf/\VVeda/Konferencie_a_podujatia/BPF/2023/BPF 2023 Financne
pravo.pdf alebo LUKACKA, Peter, and Daniel ZIGO. Current challenges in identifying the ultimate beneficial
owners and the register of public sector partners. In: Pravo — obchod — ekonomika 13: zbornik vedeckych prac
[online]. Kosice: Univerzita Pavla Jozefa Safarika v Kogiciach, 2024, pp. 267—281 [viewed 17 September 2025].
Auvailable from: https://doi.org/10.33542/POE-0389-0.
14 The draft codification of the new Civil Code published by the Ministry of Justice of the Slovak Republic is
available at https://www.justice.gov.sk/agenda-ministerstva/kodifikacia-sukromneho-prava/.
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On the other hand, the risks cannot be overlooked. The introduction of a fund without
a clearly defined register, tax regulations, and transparent rules could weaken legal
certainty and create room for unfair practices. For this reason, legislative considerations
should be approached with both caution and ambition. It is worth considering the
opening a professional discussion on the introduction of a trust fund or a similar legal
institution into the legal system of the Slovak Republic.

In conclusion, a trust fund has the potential to become a modern and valuable tool in
Slovak legal practice. The comparative findings suggest that a potential Slovak trust
fund should combine the functional flexibility of the Czech model with the transparency
and control standards of the French fiducie. Such a hybrid approach would ensure both
the economic usability and the prevention of misuse. However, its success will depend
on the extent to which the legislation manages to strike a balance between flexibility
and protection against abuse, and on the willingness of the legal community and state
authorities to accept and responsibly implement this institution.
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Abstract: This paper aims to evaluate the signifikance of the system of normalisation and
standardisation of accommodation facilities in the Czech Republic, with an emphasis on
legal aspects and consumer protection. The paper also addresses the issue of coherence
and relationship to other legislative acts. To achieve the goal, the method of descriptive
analysis, as outlined in the Czech national standard CSN 76 1110, the European Hotelstars
Union model, key ISO standards (ISO 21401, ISO 21902, ISO 18513), and other relevant
standards related to accommodation (ISO 9468) were utilised. The paper highlights the
role of legal regulations, including the European Accessibility Act, and shows their
practical impact through case study examples. The paper suggests that standards not
only enhance transparency and quality but also serve as a means of ensuring legal
compliance and fostering consumer confidence. Standards not only increase transparency
and quality but also serve as a tool for legal compliance and consumer confidence. The
paper, thus, to a certain extent, contributes to a wider awareness and the possibility of
usability of standards in the field of accommodation, both among service providers,
consumers, and the wider professional public.

Keywords: accessibility, accommodation facilities, consumer protection, sustainability,
technical standards, tourism law

JEL: K20, K23, L83, M14, Z32

1. Introduction

This paper contribution aims to provide a comprehensive, usable overview of the
standardisation framework for accommodation facilities in the Czech Republic
regarding the European and international context. The text synthesises the
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requirements of the national standard CSN 76 1110"> and its connection to the European
model of the Hotelstars Union*, and represents key international ISO (International
Standardisation Organisation) standards and European standards (EN) regarding
terminology, sustainability, accessible tourism, and universal design. The contribution
can serve as a methodological support for operators, investors, designers, public
administration bodies, and consumers. The article structure consists of thematic
chapters, case studies from practice and recommendations for implementation into
practice, with an emphasis on compliance with quality, safety, and accessibility
requirements.

2. CONTEXT AND IMPORTANCE OF STANDARDISATION
IN ACCOMMODATION SERVICES

Technical standards represent a voluntary but highly effective tool for managing the
quality and safety of services'. Especially, accommodation services are among the basic
services of tourism'® and are a major part of tour operators' package tours, thus
influencing the perception of the quality of their products*®. The quality
of accommodation is closely related to customer satisfaction®. When it comes to
accommodation services, the relationship to sustainability is also emphasised?2.
Customers/tourism participants currently evaluate the quality of accommodation
services in an online environment with their reviews?. This assessment is usually based
on a certain expectation of quality common in their country of origin. The online
environment and consumer protection in this area are several authors’ topics, especially

15 CZECH STANDARD CSN 76 1110:2025. Sluzby cestovniho ruchu — Klasifikace ubytovacich zatizeni —
Kategorie hotel, hotel garni, penzion, apartmanovy hotel a apartmanovy komplex. Praha, UNMZ, 2025

16 Hotelstars Union is an organization for standardised hotel classification in Europe, see

https://www.hotelstars.eu
17 INDROVA, Jarmila, Petr HOUSKA, and Zdenka PETRU. Kvalita ve sluzbdch cestovniho ruchu. Praha.
Nakladatelstvi Oeconomica, 2011, 170 pp. 9788024517667.
8 HOLLOWAY, Christopher, J., and Claire HUMPHREYS. The business of Tourism. London, SAGE
Publications Ltd., 2022, 648 pp. 9781529780994
19 EUROPEAN COUNCIL. Directive No. 215/2302 on package travel and linked travel arrangements. Brusels,
2015. Available from: https://eur-lex.europa.eu/eli/dir/2015/2302/oj/eng

CZECH RePUBLIC Act No. 89/2012 Coll., the Civil Code (zakon ¢. 89/2012 Sb., obCansky zakonik)
20 HOLLAND, Jacqueline, and David LESLIE. Tour Operators and Operations: Development, management and
responsibility. Wallingford, CABI, 2018, 282 pp. 9781780648251
21 pPERDOMO-VERDECIA, V., GARRIDO-VEGA, P., and SACRITAN-DIAZ, M. An fsQCA analysis of service
quality for hotel customer satisfaction. International Journal of Hospitality Management, 2024, 122, 103793.
DOI: 10.1016/j.ijhm.2024.1033793

OLAWUYI, O.S.A. A Bibliometric Analysis of Service Quality in the Hospitality Industry (2014-2024).
Governance, 2025, 15 (6). DOI: 10.3390/admsci1506021
22\/AISANEN, H. M., UUSITALDO, O., and RYYNANEN. Towards sustainable services — tourists” perspectives
of accommodation service attributes. International Journal of Hospitality Management, 2023, vol. 110. DOI:
10.1016/j.ijhm.2023.103449

OLIVERAS-VILLANUEVA, M., LLACH, J., and PERRAMON, J. Service Quality in Hospitality and the
Sustainability Effect: Systematic Literature Review and Future Research Agenda. Sustainability, 2020, 12 (19).
DOI: 10.3390/su12198152.
Z WASOWICZ-ZABOREK, E. Content Analysis of hotel reviews as a quality management tool. Tourism, 2023,
33 (1), 29-40. DOI: 10.18778/0867-5856.33.1.03

KALNAOVAKUL, K. An Analysis of online hotel customer reviews: service quality dimensions and attributes.
Tourism and Hospitality Research, 2023, 23(3). DOI: 10.1177/14673584221145819
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in connection with online marketing>4. Hotels and other accommodation
establishments sell their accommodation services through intermediaries and online
platforms. The authors also study why people purchase from online travel agencies.
Online travel agencies' impact on consumer confusion is an issue?®. Other papers have
recently paid attention to the necessary consumer protection on these platforms?’.

There are not many contributions, both foreign and Czech professional literature that
address the issue of consumer protection in accommodation services?®, even though this
protection is becoming increasingly important in connection with the increasingly
frequent offer of these services in the online environment (offer of accommodation
providers and intermediary portals). Standards provide a certain guarantee of objective
quality, which subjective evaluations (such as reviews) by consumers cannot replace.

Currently, there is no uniform international classification of accommodation facilities®.
In the accommodation sector, technical standards promote market transparency, set
minimum levels of amenities and services, and facilitate cross-border provision and
comparability of offers. At the national level in the Czech Republic, the key document
for the accommodation facilities classification is CSN 76 1110, which implements the
European Hotelstars Union classification model for hotels and establishes a national
classification for other types of facilities. At the international level, the largest creator
of voluntary standards is ISO (International Organisation for Standardisation); in the
field of tourism, the technical committee ISO/TC 228 (Tourism and related services)
operates, whose outputs are also essential for accommodation. On the European level,
it is CEN/TC 3293°, which adopts selected ISO standards as EN ISO.

24 STREMY, Jana. The legal issues of influencer marketing. In Horizon of Law in Business. 15th International
Conference Proceedings, Prague, ADJURIS, 2023, pp 77-87. 9786069586228
% TALWAR, Shalini, DHIR, Amandeep, KAUR, Punnet, and MANTIMAKI, Matti. Why do people purchase
from online travel agencies (OTASs)? A consumption values perspective. International Journal of Hospitality
Management, 202, 88:102534. DOI: 10.1016/j.ijhm.2020.102534

TALVAR, Shalini, DHIR, Amandeep, KAUR, Punnet, and MANTIMAKI, Matti. Barriers toward purchasing
from online travel agencies. International Journal of Hospitality Management, 2020, 89:102593. DOI:
10.1016/1.ijhm.2020.102593
% WEI, Jiahua, MINKUS Liu, WEI, Li, ZHIPING, Hou, and LEI, Li. The impact of consumer confusion on
the service recovery, effect of Online Travel Agency (OTA), Current Psychology, 2022. DOI: 10.1007/s12144-
022-03540
27 JABLONOWSKA, Agnieszka. Consumer Protection and Online Travel Platforms: An EU Law Perspective.
Springer International, 2025. 384 pp. 9783031901786

HUNOLD, Matthias, KESLER, Reinhold, and LAITENBERGER, Ulrich. Ranking of Online Travel Agents,
Channel Pricing, and Consumer Protection, Marketing Science, 2020, 39 (1), 92-116. DOI:
10.1287/mksc.2019.1167
28 HOUSKA, Petr. Vyznam normalizace sluZeb cestovniho ruchu z pohledu odstrafiovéani bariér volného pohybu
sluzeb a ochrany spotfebitele v ramci mezinarodniho a ¢eského cestovniho ruchu. Acta Universitas Carolinae,
IURIDICA, 2016, vol LXII (3), 49-57. 23-6778.
2 HOUSKA, Petr, and Zdenka PETRU. Mezinarodni normy ve sluzbach cestovniho ruchu v Ceské republice.
Studia Turistica, 2023, 14 (1), 9-18. 1804252X. Awvailable from: https://www.studiaturistica.cz/wp-
content/uploads/2023/11studia_turistica 2023_1.pdf

30 CEN is the European Committe for Standardisation
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2.1 European model Hotelstars Union

The Hotelstars Union, as a European classification system, has existed since 2010. In this
system, twenty-one countries are participating through their national associations. The
main advantage is flexibility - a combination of mandatory and optional criteria allows
hotels to profile in accordance with clients' and, beyond the minimum, achieve the
"Superior" designation. CSN 76 1110 implements this system in the Czech Republic.

2.2 CSN 76 110 - Classification of accommodation facilities

CSN 76 mo (edition 03/2025) sets the classification methodology for the categories of
hotel, hotel garni, guesthouse, apartment hotel, and apartment complex. For hotels, it
ensures the implementation of the Hotelstars Union; for guesthouses and apartment
categories, it introduces a national classification. The standard includes classification
tables with minimum requirements for amenities and scope of services; above-standard
performance is permissible and may lead to the designation "Superior'. The
requirements also include environmental measures (e.g. energy and water consumption
management, waste sorting) documented in specified areas. In connection with changes
to the Hotelstars the standard was continuously updated (in 2007, 2010, 2013, 2016, 2021
and 2025). The standard specifies, for example, the minimum dimensions of rooms for
the hotel, hotel garni and guesthouse categories: 8.0 m? for a single room and 12.6 m?
for a double room (1-2%), 9.5 m? and 13.3 m? (3%), 1.4 m? and 13.3 m? (4%) and 12.0 m?
and 16.0 m? (5%). The Implementing Degree of the Ministry for Regional Development
of the Czech Republic to the Building Act (Act 237/2024 Coll.)3* No. 146/2024 Coll3%.
On construction requirements in § 37, paragraph 3, the Area. For the construction
of accommodation facilities, it refers to this standard as well as to standard CSN EN
ISO 185133. The AHR CR (Association of Hotels and Restaurants of the Czech Republic)
is responsible for the implementation of this standard. So far, only 544 were certified
in 2024, i.e. 19.01%34 of the total number of hotels, which was 2861.

2.3 International standards - overview and description

Critical international documents include terminology (EN ISO 18513), sustainability
(ISO 2140135) and accessible tourism (ISO 219023%). These standards are introduced into
the CSN (Czech Standardisation) system by translation and create the basic framework

31 CZECH REPUBLIC Act. No. 237/2024 Coll., Building Act (Zakon &. 237/2024 Sb., stavebni zdkon)

32 CZECH REPUBLIC Degree No. 146/2024 Coll. , Implementatio Degree (Vyhlaska €& 146/2024 Sb.
O pozadavcich na vystavbu)

3 CZECH STANDARD CSN EN ISO 18513:2022. Sluzby cestovniho ruchu — Hotely a ostatni typy turistického
ubytovani — Slovnik. Brusel: CEN, Zeneva: ISO, 2022

34 Figures obtained from Hotelstars.eu, HSU facts & figures, Vienna, September 2025
(member internal materials).

% CZECH STANDARD, CSN ISO 21401:2022. Sluzby cestovniho ruchu a souvisejici sluzby — Systém
managementu udrzitelnosti pro ubytovaci zatizeni — Pozadavky. Praha, CAS, 2022

% CZECH STANDARD, CSN ISO 21 902:%024' Cestovni ruch a souvisejici sluzby — Pfistupny cestovni ruch pro
vSechny — Pozadavky a doporuceni. Praha, CAS, 2024
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for harmonising national procedures with international practice. Their objectives and
key requirements are summarised below.

EN ISO 18513 - Accommodation Terminology

This standard establishes a vocabulary of terms used in tourism in relation to
accommodation services. In practice, it ensures consistency of interpretation in the
preparation of contracts, marketing, classification, and compliance checks. It
encourages the use of the same terminology and helps to better understand.

ISO 21401 - Sustainability Management System

This standard specifies requirements for environmental, social, and economic
sustainability management in accommodation establishments. It applies to any type of
accommodation establishment regardless of size or location, and requires, among other
things, a sustainability policy, identification of aspects, objectives, operational
management, monitoring, and improvement. Annexes A-C are normative
(dimensionalities of sustainability), Annexe D is informative, including examples of
good practice. The principal areas of sustainability in accordance with this standard are
listed in Table 1 below.

Tab. 1 Key sustainability areas according to ISO 21401

Dimension Requirements Examples of measures | Impact
. LED lighting, gre .
. Reducing energy and ghting, grey Cost savings, smaller
Environmental . water, and . .
water consumption ecological footprint
thermostats
Health and safet .
. Health and safety, . ¥ Higher staff and
Social .. programs, inclusivity . .
employee training 2, guest satisfaction
training
Operation .
. . S Long-term business
Economic Efficient use of resources | optimisation, local L
. sustainability
suppliers

Source: Authors' own processing

ISO 21902 - Accessible tourism for all

This standard sets out requirements and recommendations to ensure equal access to
tourism for people of all ages and abilities. In establishments with accommodation
services, it contains general and specific requirements for accessible rooms, bathrooms,
and common areas, including communication systems for people with hearing and
visual impairments, manoeuvring spaces, and emergency signals. A comparison of the
accessibility requirements of this international standard with the Czech standard is
presented in Table 2.
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Tab. 2 Comparison of access requirements

Area ISO 21902 CSN EN 1721037

Communication, manoeuvring | Functional requirements for
Guest rooms . . - . .

space, signalling accessibility, dimensions, and safety

Emergency signalling, seats, Anti-slip surfaces, equipment
Bathrooms gency sig & P S quip

and handrails accessibility

Accessibility of all services General requirements for access and
Common areas .

promoted by the hotel evacuation routes

Source: Authors' own processing

ISO 9468 - Online Travel Agency (OTA)3®

This standard sets out guidelines for the operation of online platforms that enable
accommodation booking. It applies to operators of online booking platforms,
accommodation service providers (hotels, hostels, holiday homes, campsites, etc.) and
users/customers of these services. It sets out the obligations of operators of online
booking platforms and the obligations of accommodation providers. This standard
brings together several important aspects to better protect the end users/guests, namely
transparency of information, protection of rights when changing and cancelling
reservations, protection of privacy, and a secure payment environment, the right to
accessibility and the possibility of dispute resolution/complaints process. All the above
increase guest confidence. In connection with this standard, a new EU initiative (Code
of Conduct for Online Ratings and Reviews for Tourism Accommodation) 3° should be
mentioned. From this initiative, both travellers and guests, as well as businesses, can
benefit.

2.4 Otherrelated standards

Important complementary documents regarding accommodation services include
CSN EN 17161 “°(Design for all), CSN EN 17210 (accessibility of the built environment),
CSNISO 22458% (consumer vulnerability), CSN ISO 170694 (accessible meetings),

3 CZECH STANDARD CSN EN 17210:2021. P¥istupnost a vyuzitelnost zastavéného prostfedi — Funkéni
pozadavky. Praha, CAS, 2021

38 International standard 1SO 9468:2025. Tourism and Related Services — Online travel agency (OTA -Guidelines
for online accommaodation booking platform services. Geneva, 1SO, 2025.

3% EUROPEAN COMMISSION. Code of Conduct for online Ratings and Reviews for TourismAccommodation
(EV). Brussels, European Commission, 2025. Available from:
https://transport.ec.europa.eu/document/download/7c3829ab-2419-438b-8a5f-
7d8a72901df9_en?filename=tourism_code_of conduct.pdf

40 CZECH STANDARD CSN EN 17161:2019. Design pro viechny — Piistupnost vyrobkil, zboZi a sluzeb podle
konceptu Design pro viechny — Rozsiteni okruhu uZivatelii. Praha, CAS, 2019.

4 CZECH STANDARD CSN ISO 22458:2023. Zranitelnost spotiebiteli — Pozadavky a smérnice pro navrh a
poskytovani inkluzivni sluzby. Praha, CAS, 2023

4V2 CZECH STANDARD CSN ISO 17069:2019. Ptistupnost — Opatieni a pomticky pro p¥istupné zasedai. Praha,
CAS, 2019

15


https://transport.ec.europa.eu/document/download/7c3829ab-2419-438b-8a5f-7d8a72901df9_en?filename=tourism_code_of_conduct.pdf
https://transport.ec.europa.eu/document/download/7c3829ab-2419-438b-8a5f-7d8a72901df9_en?filename=tourism_code_of_conduct.pdf

ISO 22483% (requirements for hotels), ISO 21620 44(heritage hotels) and ISO 2162145
(traditional restaurants). Knowledge of these standards can be useful for service
providers.

2.5 Crisis COVID-19 and the normalisation response+°

The COVID-19 pandemic prompted a rapid response from standardisation
organisations in the form of TNI CWA 5643-1 and 5643-2 documents#’, which set out
requirements and guidelines for limiting the spread of the disease in tourism and
created a European visual identity for hygiene measures.

Standards played a very important role during this period of the pandemic: This
document helped to unify procedures and restore guest confidence. This document can
also be used as guidance in cases of similar crises.

3. Implemenation of Standards and Case Studies
from Practice

The recommended methodological procedure for implementing the standards includes:
(1) analysis of compliance with CSN 76 1110 and the relevant hotel class; (2) assessment
of accessibility according to ISO 21902 and CSN EN 17210 with a record of
non-conformities; (3) implementation of a sustainability management system according
to ISO 21401 (policy, objectives, indicators); (4) training of staff in accessibility and
inclusive communication (CSN ISO 22458); (5) regular internal audit and management
review; (6) transparent communication about the level of accessibility and
environmental measures towards guests.

For illustration purposes, examples (taken from internal materials of AHR CR) of the
implementation of the above standards in practice are provided below.

Penzion ,Javor - the path to the 4% Superior label

Starting point: a smaller guesthouse (15 rooms) aimed at families and active seniors.
Goal: to increase the class from 3% to 4% and obtain the “Superior” label. Procedure: an
audit according to CSN 76 1m0 identified key gaps (reception services, room amenities,

43 International standard 1SO 22483:2020. Tourism and related services — Hotels — Service requirements. Geneva,
ISO, 2020
4 International Standard 1SO 21621:2021. Tourism and related services — Heritage hotels — Equipment and service
requirements. Geneva, 1SO, 2021
% International standard 1SO 21621:2021. Tourism and related services — Traditional restaurants — Visual aspects,
decoratio and services. Geneva, 1SO, 2021
4 HOUSKA, Petr, and Zdenka PETRU. International Standardisation in Tourism Services: Tool to Reduce and
Restart Tourism in the Post-COVID-19 Era. In: Innovative Strategic Planning and International Collaboration
for the Mitigation of Global Crisis. Hetshey: IGI Global, 2022, 212-229, 9781799883395. Available from:
https://www.igi-global.com/gateway/chapter/294179
47 CZECH STANDARD TNI CWA 5643-1: 2021. Cestovni ruch a souvisejici sluzby — Pozadavky a smérnice pro
omezeni §ifeni covidu-19. Praha, Cas, 2021

CZECH STANDARD TNI CWA 5643-2:2021. Cestovni ruch a souvisejici sluzby — Pozadavky a smérnice pro
omezeni §ifeni covidu-19 v odvétvi cestovniho ruchu; Evropska vizualni identita. Praha, CAS, 2021
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breakfast, digital connectivity). Optional criteria for obtaining points were added (e.g.
an expanded pillow menu, children's corners, bicycle storage, extended reception
opening hours). At the same time, ISO 21401 measures were implemented (LED lighting
with control, water-saving beads, waste sorting and staff training). Result: fulfilment of

mandatory and necessary optional criteria and awarding of 4%

City Hotel "Mosty" - accessibility according to ISO 21902

Starting point: city hotel with 8o rooms, declaring "barrier-free", but without
standardised assessment. Procedure: accessibility mapping according to ISO 21902 and
CSN EN 17210 revealed insufficient manoeuvring space at the beds, missing visual
signaling of the bell in the rooms and absence of emergency pulls in the bathrooms.
Solution: rearrangement of furniture, addition of two-way communication channels,
installation of visual and vibrating alarms and emergency systems controllable from
a sitting position or from the floor. Result: demonstrable increase in comfort for guests
with disabilities and reduction in the risk of complaints .

Resort "Hvozd" - ISO 21401 sustainability system

Starting point: a large recreational resort with high energy and water consumption.
Procedure: implementation of a system according to ISO 21401 - definition of
a sustainability policy, baseline measurement, setting targets (-20 % energy and water
consumption within a 24month horizon), action plans (photovoltaics, recuperation,
energy-saving shower heads, grey water for technical purposes), monitoring and
reporting. Result: cost reduction and strengthening of reputation, meeting
environmental requirements within the framework of CSN 76 1110.

However, in practice, reconstructions "without standards" occur very often, in which
typical errors occur. Investors sometimes start the reconstruction without knowing the
full text of the standards. Typical consequences are: insufficient room dimensions
compared to the requirements of the class, unsuitable surfaces in bathrooms (slippery
when wet), missing handrails, insufficient communication systems for people with
hearing impairments, and ignoring escape routes. Corrective measures tend to be
expensive. Prevention of such situations consists in the early involvement of designers
and consultants with knowledge of CSN 76 1110, ISO 21902 and CSN EN 17210.
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4. Legal Framework and Consumer Protection

The legal aspects of standardisation in the field of accommodation services are closely
linked to consumer protection and the obligation to ensure market transparency4s.
Consumer protection is one of the important priorities of the European Union%.
Although technical standards such as CSN 76 1110 or ISO 21401 are formally voluntary,
their implementation becomes a de facto standard of quality and credibility.
Consumers/guests of accommodation facilities - thus gain greater certainty that the
services provided meet minimum quality and safety parameters.

The European legal framework, in particular Directive (EU) 2019/8825° on the
accessibility of products and services (European Accessibility Act), establishes the
obligation of Member States to ensure that selected services, including tourism, are
accessible to all users. The Directive was transposed into Czech law by Act No. 424/2023
Coll5. and its effectiveness from June 2025 means that accommodation service providers
will have to transparently declare the level of accessibility of their services and ensure
compliance with harmonised standards.

From the perspective of consumer protection, general legal regulations are also
important - the Civil Code (Act No. 89/2012 Coll.), the Consumer Protection Act (No.
634/1992 Coll.>?) and the Tourism Act (No. 159/1999 Coll.53). These legal acts stipulate,
for example, the information obligations of entrepreneurs, the prohibition of deceptive
commercial practices and the obligation of fair dealing. In combination with technical
standards, they create a comprehensive framework that protects customers from
poor-quality or dangerous services and, at the same time, supports fair competition
between service providers.

The practical importance of the legal framework is evident in cases of claims, complaints
or litigation. Meeting the criteria according to CSN 76 1110 or following the procedures
according to ISO standards can be an important means of proof in such cases that the
service provider acted with due care and complied with the obligation to provide
services at an appropriate level of quality and safety.

Looking ahead, it can be expected that the role of consumer protection legislation
and standards to grow. European legislation increasingly emphasizes accessibility
and inclusiveness, while Czech authorities will need to ensure effective enforcement.

48 EUROPEAN PARLAMENT AND EUROPEAN COUNCIL. Regulation (EU) 2022/2065 on a Single Market
for Digital Services (Digital Services Act). Brussels, 2022. Available from: https://eur-
lex.europa.eu/eli/req/2022/2065/0j/eng

EUROPEAN PARLAMENT and EUROPEAN COUNCIL. Regulation (EU) 2019/1150 on promoting fairness
and transparency for business users of online intermediation services. Brussels, 2019. Available from: https://eur-
lex.europa.eu/eli/reg/2019/1150/0j/eng
49 HOUSKA, Petr and Zdenka PETRU. Evropskd ekonomickd integrace a cestovni ruch. Praha: Jan Fischer: Idea
servis, 2019. 140 pp.9788085970920
% EVROPSKY PARLAMENT A RADA. Smérnice (EU) 2019/882 o pozadavcich na piistupnost vyrobki
a sluzeb (European Accessibility Act). Ut. Véstnik EU, Brussels, 2019.
51 CZECH REPUBLIC Act No. 424/2023 Coll., on accessibility requirements for certain products and services
(zékon ¢. 424/2023 Sb., o pozadavcich na piistupnost nékterych vyrobkt a sluzeb).
52 CZECH REPUBLIC Act. No. 634/1992 Coll., the consumer Protection Act (zdkon &. 634/1992 Sb., o ochrané
spotiebitele)
58 CZECH REPUBLIC Act. No. 159/1999 Coll., The Tourism Act (zdkon ¢. 159/1999 o nékterych podminkach
podnikéni v cestovnim ruchu)
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Consumers will then be able to more easily obtain redress and strengthen their position
vis-a-vis accommodation service providers.

The main legal obligations of accommodation service providers are presented in Table 3.

Tab. 3 Obligations arising from legal regulations and their impact on practice.

Legal regulation

Main responsibilities

Impact on practice

Civil Code (Act No.

Obligation to provide
services in accordance with

It requires fair contractual terms and
conditions, and the ability for the

89/2012 Coll.) the contract, liability for guest to claim in the event of service
damage, right to claim defects
Prohibition of deceptive
practices, information

Consumer

Protection Act (Act
No. 634/1992 Coll.)

obligations, and the
obligation to ensure the
security of the services
provided.

Ensures guest protection from false
advertising and unfair practices

Tourism Act (Act
No. 159/1999 Coll.)
- relevant
provisions

Conditions for doing
business in tourism,
obligations of tour operators
and travel agents

It also sets rules for accommodation
facilities cooperating with travel
agencies

Directive (EU)
2019/882 —
European
Accessibility Act,
transposed by Act
No. 424/2023 Coll.

Obligation to ensure
accessibility of services for
persons with disabilities and
the elderly

The need to adapt services, facilities,
and communication for equal access
for all customers.

Technical standards
(CSN 76 1110, ISO
21401, I1SO 21902,
etc.)

Voluntary but binding in
practice standards for
quality, accessibility, and
sustainability

Serves as proof of quality and
compliance with the standard of care;
increases credibility and
competitiveness

Source: Authors' own processing

The above overview shows that the legal framework and technical standards
complement each other. While laws define minimum obligations and protect
consumers from unfair practices or inadequate service quality, technical standards
provide detailed guidelines for implementation. In practice, compliance with standards
makes it easier to demonstrate compliance with legal regulations and increases guest
confidence. It is therefore beneficial for accommodation service providers to implement
standards not only as a competitive advantage, but also as a means of avoiding legal
disputes and a tool for effective quality management.

5. Discussion and Recommendations

The synergy between classification (CSN 76 110/Hotelstars Union), accessibility (ISO
21902; CSN EN 17161/17210) and sustainability (ISO 21401) allows for simultaneous
increase in the quality, expansion of the range of customers and reduction of operating
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costs. It is recommended to: (a) regularly monitor updates of standards; (b) work with
checklists and internal audits; (c) transparently communicate the level of accessibility
(including specific parameters, e.g. bed height); (d) use voluntary certifications and the
involvement of professional associations; (e) plan investments concerning future
revisions of requirements. It is necessary to monitor, promote and support the use of
standards in practice. Interesting questions for further academic research are why
accommodation facilities are not interested in official classification/certification, or to
investigate whether customers prefer officially classified/certified hotels.

6. CONCLUSION

This paper highlighted the importance of standards and provided an overview of the
standards applied in accommodation services. The paper with the presentation of the
latest standards and legal acts contributed to a higher awareness of standards in theory
and practice. The paper indicated that standards are an integral part of the legal system.
Standardisation in accommodation services in the Czech Republic is firmly anchored in
the European and international system. CSN 76 1110 ensures transparent classification
and compatibility with the Hotelstars Union. While ISO 21401 and ISO 21902 strengthen
the dimensions of sustainability and inclusion, ISO 9468 strengthens consumer
protection in the online environment. The European Accessibility Act provides a legal
framework in which technical standards function as a practical tool for the presumption
of conformity. Case studies show that systematic implementation of standards leads to
measurable benefits - higher guest satisfaction, better reputation and more efficient
operations. However, success depends on early planning, interdisciplinary cooperation
and continuous improvement.
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Abstract: One of the safeguards established by the European Union (EU) to protect
consumers is the requirement that penalty clauses for breach of contract in business-to-
consumer (B2C) relationships must be proportionate. It would, however, be obviously
misleading to state that the principle of proportionality applies only to B2C relationships.
In most (if not all) EU Member States, penalty clauses are limited by the general
requirement of proportionality that applies both to business-to-business (B2B) and B2C
relationships. This raises the question: whether, and to what extent, proportionality is
assessed differently in B2C contracts compared with B2B contracts? The purpose of this
article is to examine this question from perspective of Latvian Law.

From a methodological perspective, the article first provides a background overview
of the proportionality of penalty clauses in Latvia. This is followed by a comparative
assessment of proportionality criteria in B2B and B2C relationships. Finally, the article
concludes with an analysis of procedural differences in the evaluation of penalty clause
proportionality in respect to B2B and B2C relationships. The article finds that, from the
standpoint of Latvian law, the assessment of penalty clause proportionality in B2B and
B2C relationships is largely similar with only some differences.

Keywords: consumer protection, contractual penalty, penalty clauses, penalty
proportionality.

1. Introduction

The notion that a contract may be reinforced through penalty clauses is recognized in
most (if not all) countries of the Continental European legal tradition.5* In contrast to
Roman law, which imposed no limits on the penalty stipulated by penalty clause, in
modern European legal systems, the possibility of stipulating a penalty clause goes hand

5+ BEALE, Hugh, and Ole LANDO. Principles of European contract law - parts I and II. Kluwer Law
International, 2000, p. 453-455, ISBN 978-90-411-2828-2.

55 ZIMMERMANN, Reinhard. The law of obligations: Roman foundations of the civilian tradition. Cape
Town: Juta&Co, 1992, p. 98, ISBN 0702121471.
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in hand with requirement of proportionality.5® That is, a penalty clause is legally valid
only if requirement of proportionality is observed.

In the Latvian legal system, the requirement of proportionality in relation to penalty
clauses is applicable across all private-law relationships. This encompasses both
business-to-business (B2B) contracts — where it is assumed that parties operate on an
equal footing having same bargaining power - as well as business-to-consumer (B2C)
contracts, where consumer is regarded as the weaker party entitled to additional legal
protection.

General application of proportionality to penalty clauses gives rise to the question: in
what way, if at all, does the application of proportionality differ between B2C and B2B
contracts? If differences do exist, do they affect the criteria for determining
proportionality, the procedural assessment, or the consequences of an excessive penalty
clause? The purpose of this article is to examine these questions by means of analytical
and comparative methods. Questions are answered from the perspective of Latvian law,
also considering the case law of the European Court of Justice (ECJ) and the opinions of
legal scholars from other European countries.

2. Background of General Requirement for Proportionality
in Latvia

Proportionality in relation to penalty clauses has proven exceptionally complex challenge
for Latvian legal system. Following the restoration of Latvia’s independence from the
Soviet Union in 1990, a rapid transition to a free-market economy took place. This
transition entailed the abolition of the casuistic penalty clause regulation that had existed
under the Soviet system. The removal of these restrictions, combined with a lack of
understanding of the principles of a free-market economy and the still undeveloped
comprehension of European Union (EU) law (following Latvia’s accession to the EU in
2004), created unfavourable conditions for the application of penalty clauses. Both the
popularity of penalty clauses and the amounts stipulated increased considerably.5’ The
situation was further escalated by the financial crisis of 2008, which led to a growing
number of defaults. At this time, the issue of excessive penalty clauses also became
pronounced in other Baltic states.8

These adverse trends were felt in both B2B and B2C relations. This is well illustrated by
a 2008 case brought against a consumer for unpaid loan, where for a principal debt

56 VON BAR, Christian, Eric CLIVE, and Hans, SCHULTE-NOLKE. Principles, Definitions and Model Rules
of European Private Law. Draft Common Frame of Reference (DCFR), full edition, pp. 980-981, Available
from: http://storme.be/european-private-law_en.pdf [no date] [accessed 21 September 2025].

57 TORGANS, Kalvis, Janis KARKLINS, and Agris BITANS. Ligumu un deliktu problémas Eiropas Savieniba
un Latvija. Riga: Tiesu namu agentira, 2017, 136. Ipp., ISBN 978-9934-508-52-3.

58 In regards to Lithuania see: BUBLIENE, Danguolé. The Future of Consumer Credit in Lithuania: Quo
vadis, Consumer Credit? Juridica International [online]. 2014, 22, 149 [viewed 21 September 2025],
pPp- 155-157. ISSN 1406-5509, Available from: doi:10.12697/ji.2014.22.12; In regards to Estonia see: SEIN,
Karin, and Urmas VOLENS. Legal Problems and Regulations related to Easy-access Non-secured
Consumer Loans in Estonia. Juridica International [online]. 2014, 22, 120 [viewed 21 September 2025],
pp- 135-136, ISSN 1406-5509. Available from: doi:10.12697/ji.2014.22.10.
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of 2’850,00 LVL (approximately 4’055,00 EUR), a contractual penalty of 26’647,50 LVL
(approximately 37915,48 EUR) was enforced.5?

The recurring issues and lack of efficiency of the courts in regard to the proportionality
of penalty clauses created the necessity to introduce clear limitations at the legislative
level.®° At first, in 2009, the Civil Law of the Republic of Latvia® (CL) was supplemented
with Article 1724.}, granting courts the right to reduce contractual penalties at the debtor’s
request.®> However, as these amendments provided insufficient, in 2013 the CL underwent
more significant amendments with respect to penalty clause regulation. The CL
amendments of 2013 entered into force in 2014.°3 Among other things, the amendments
provided that a contractual penalty for improper performance of an obligation cannot
exceed 10 % of the principal debt (Article 1716 (3) of the CL). Moreover, the CL was
supplemented with express provisions establishing that the validity of a contractual
penalty is subject to the requirements of proportionality and compliance with fair
commercial practice (Article 1717 of the CL). Furthermore, amending the Article 1724.!
of CL, the courts now had the duty to assess the proportionality of penalty clauses
ex officio.%

Efforts to develop an understanding of the proportionality of contractual penalties in
judicial practice had already been made earlier — primarily through the Senate’s (Supreme
Court of Latvia) control and annulment of lower-court rulings.®> However, it is the period
following the 2014 amendments to the CL that can be regarded as the point when the
practice of determining the amount of penalty clauses became consistent and somewhat
modern.

It may be that the difficulties previously experienced were the necessary step to bring
Latvia’s understanding of the proportionality closer to that prevailing in other modern
legal systems of European countries. At present, with the amendments to the CL
on contractual penalties having been in force for more than a decade, it seems almost
self-evident the amount of a penalty clauses may not be determined arbitrarily
regardless of whether relationship is B2B of B2C. Now, the courts have come to recognize
the proportionality of a penalty clause as general requirement of justice.¢

59 Decision of Senata Civillietu departaments, Latvia of 27 August 2008, No. SPC-49 [online]. In Archive
of Senate. Senate of Latvia. [accessed on 2025-09-21]. Available from:
https://www.at.gov.lv/downloadlawfile/3385.

% In more detail see: TORGANS, Kalvis, Janis KARKLINS, and Agris BITANS. Ligumu un deliktu
problémas Eiropas Savieniba un Latvija. Riga: Tiesu namu agentiira, 2017, p. 140,
ISBN 978-9934-508-52-3.

& Law of Republic of Latvia “the Civil Law”, 28.01.1937. [viewed 21.09.2025.]. Available from:

https://likumi.lv/ta/en/en/id/225418-civil-law.

Law of Republic of Latvia “Amendments to the Civil Law”, 04.06.2009. [viewed 21.09.2025.]. Available

from: https://likumi.lv/ta/id/193385-grozijumi-civillikuma.

6 Law of Republic of Latvia “Amendments to the Civil Law”, 20.06.2013. [viewed 21.09.2025.]. Available
from: https://likumi.lv/ta/id/258008-grozijumi-civillikuma.

%4 In more detail on the amendments see: TORGANS, Kalvis, et al. Contract Law in Latvia. Alhen aan den
Rijn: Kluwer Law International B.V., 2020, pp.243-244., ISBN 978-94-035-2923-3.

% TORGANS, Kalvis, Janis KARKLINS, and Agris BITANS. Ligumu un deliktu problémas Eiropas Savieniba

un Latvija. Riga: Tiesu namu agentira, 2017, p. 139, ISBN 978-9934-508-52-3.

Decision of Senata Civillietu departaments, Latvia of 31 January 2019, No. SKC-65/2019 [online]. In

Archive Court decisions. Court administration. [accessed on 2025-09-21]. Available from:

https://manas.tiesas.lv/eTiesasMvc/nolemumi/pdf/374199.pdf.
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3. Deviations of Proportionality Criteria in B2b and Bzc Relations

From perspective of Latvian law, given the aforementioned evolution of thought, it would
be an obvious overstatement to claim that the concept of proportionality fundamentally
differs between B2B and B2C relationships. In both instances, consistent with the
Continental European tradition, the assessment of the proportionality of penalty clauses
ultimately serves to ensure that the conduct of the parties complies with the principle
of good faith.57

Because of that most criteria for assessing the proportionality of a penalty clauses will be
similar in B2B and B2C relationships, requiring consideration of such general factors as
act for which penalty clause is stipulated,®® the damages caused by the breach, the scope
of the obligation violated,” goals aimed to achieve with stipulation of penalty clause”
and other circumstances. That does not mean, however, that the evaluation
of proportionality is identical.

With regard to B2C relations, in addition to the general criteria, the proportionality of
contractual penalties is further governed by the EU consumer protection framework.
Especially, Directive 93/13/EEC on Unfair Contract Terms in consumer contracts
(UCTD),” which has been transposed into Latvian law” through the Consumer Rights
Protection Law.7* As follows from the recitals of the UCTD, the objectives of restricting
the business’s private autonomy are twofold. On the one hand, UCTD aims to protect the
consumer as the party assumed to have less knowledge, and, on the other, to compensate
for the consumer’s lack of bargaining power.”> Put simply, the aim of the UCTD is to limit
the arbitrariness of the business.

67 PASA, Barbara. The European Law of Contractual Penalties. European Review of Private Law [online].
2015, 23 (Issue 3), [viewed 21 September 2025], pp. 365-367, ISSN 0928-9801. Available from:
doi:10.54648/erpl2015027.

FAUST, Florian. Contractual Penalties in German Law. European Review of Private Law [online].

2015,23 (Issue 3), [viewed 21September 2025], p. 292, ISSN 0928-9801. Available from:

doi:10.54648/erpl2015023.

% BEALE, Hugh, and Ole LANDO. Principles of European contract law - parts I and II. Kluwer Law
International, 1999, p. 454, ISBN 978-90-411-2828-2.

7 CANNARSA, Michel. Contractual Penalties in French Law. European Review of Private Law [online].
2015,23 (Issue 3), [viewed 21September 2025], p. 300, ISSN 0928-9801. Available from:
doi:10.54648/erpl2015024.

7 Judgment of the Court of Justice of 14 March 2013. Mohamed Aziz v. Caixa d’Estalvis de Catalunya,
Tarragona i Manresa (Catalunyacaixa). Case C-415/11 [online]. In EUR-Lex. [accessed on 2025-09-21].
Available from: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:62011CJ0415.

72 Council Directive No 93/13/EEC of 5 April 1993 on unfair terms in consumer contracts [online]. In EUR-
Lex. Available from: http://eur-lex.europa.eu/legal-content/CS/TXT/PDF/?uri=CELEX:32000L.0031&rid=1

7 Law of Republic of Latvia “Consumer Rights Protection Law”, 18.03.1999. [viewed 21.09.2025.]. Available
from: https://likumi.lv/ta/en/en/id/23309-consumer-rights-protection-law

74 With regard to Latvia’s approach to the transposition of EU consumer regulation, see: MANTROV,
Vadim, et al. The Implementation of the New Consumer Sales Directives in the Baltic States: A Step
Towards Further Harmonisation of Consumer Sales. In: Collection of research papers in conjunction
with the 8th International Scientific Conference of the Faculty of Law of the University of Latvia. Riga:
University of Latvia, [no date], pp. 504-51. ISBN 978-9934-18-825-1.

75 RIELANDER, Frederick. Policing Consumer Contract Terms under US and EU Law: A Comparative
Analysis of the Directive 93/13/EEC on Unfair Terms in Consumer Contracts and the Restatement of
Consumer Contracts. German Law Journal [online]. 2025, 1-24 [viewed 21 September 2025], pp. 316-319,
ISSN 2071-8322, Available from: doi:10.1017/glj.2025.10138; see also: GOICOVICI, Juanita. Asymmetrical
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The objectives of the UCTD can also be clearly observed in its provisions. Specifically, for
the purpose of consumer protection, Article 3(1) of the UCTD provides that terms which
have not been individually negotiated, and which contrary to good faith create
a significant imbalance between the parties are to be regarded as unfair (null and void).
Within the meaning of the UCTD, terms not individually negotiated are those whose
content the consumer had no real possibility of influencing.’® An imbalance contrary to
good faith, in turn, means that the business has disregarded the legitimate interests of the
consumer, effectively placing its own interests disproportionately above those of the
consumer.”? According to point 1(e) of the Annex to the UCTD, which provides an
indicative list of potentially unfair contract terms, a contractual term may be regarded as
unfair if it requires the consumer to pay a disproportionately high sum of compensation
(including penalty clauses).

As UCTD also addresses penalty clauses in cases of non-individually negotiated terms, it
has served as the basis for the EC] to develop criteria of proportionality that go beyond
the general criteria established in Latvia. Nonetheless, closer examination reveals that
only a few substantive criteria meaningfully diverge from the general principles of
proportionality of penalty clauses in Latvia.

First, in assessing a contractual term under the UCTD, the ECJ has established as
a guiding principle the obligation to examine the situation that would exist if the
contractual term in question was absent. I.e., how the situation would be governed only
by law. In simpler terms, according to ECJ case law, the imbalance assessment must begin
with an evaluation of the consumer’s position in the hypothetical scenario where the
contractual term in question does not exist.”

In Latvia, there are very few instances where the application of penalty for unfulfilled
obligation is prescribed by law. Such penalty clauses can be found, for example, in cases
involving breaches of water or gas supply service contracts.” This means that, from the
perspective of Latvian law, penalty clauses are from the outset marked by the
characteristics of an unfair contract term. In other words, the mere fact that the relevant

business-to-consumer terms in insurance contracts and enforceability deprivation for non-disclosure.
In: 15th International Scientific Conference ,Law in Business of Selected Member States of the European
Union” [online]. Bucharest: ADJURIS, 2023, pp.160-162 [viewed 21 September 2025]. Available
from: https://lawinbusiness.vse.cz/wp-content/uploads/page/8/Horizons-of-Law-in-Business-and-
Finance.pdf.

76 JOSIPOVIC, Tatjana. Scope of Application of the Unfair Contract Terms Directive: Is It Time for a New
Compromise? European Review of Private Law [online]. 2024, 32 (Issue 3), p. 364, [viewed 21 September
2025). ISSN 0928-9801. Available from: doi:10.54648/erpl2024025.

77 JULL-SORENSEN, Marie. The Unfairness Test: From Sleeping Beauty to Little Mermaid. European

Review of Private Law [online]. 2024, 32(Issue 3), pp. 403-409 [viewed 21 September 2025].

ISSN 0928-9801. Available from: doi:10.54648/erpl2024019.

Judgment of the Court of Justice of 16 January 2014. Constructora Principado SA v. José Ignacio

Menéndez Alvarez. Case C-226/12, para. 21 [online]. In EUR-Lex. [accessed on 2025-09-21]. Available

from: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:62012CJ0226.

79 Point 53 of Regulations of Republic of Latvia “Regulations Regarding the Provision and Use of Public
Water  Management  Services”,  22.03.2016.  [viewed  21.09.2025.].  Available  from:
https://likumi.lv/ta/en/en/id/281230-regulations-regarding-the-provision-and-use-of-public-water-
management-services; Point 88 of Regulations of Republic of Latvia “Regulations Regarding the Trade
and Use of Natural Gas”, 07.02.2017. [viewed 21.09.2025.]. Available from:
https://likumi.lv/ta/en/en/id/289031-regulations-regarding-the-trade-and-use-of-natural-gas.
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legal relationship does not have a penalty clause set by law implies that any penalty clause
may be subject to scrutiny.

Second, in accordance with ECJ case law, when assessing the proportionality of
a contractual penalty, it is necessary to evaluate all sanctions provided for in the contract
against the consumer, regardless of whether the business actually insists on their full
enforcement.° That is to say, in B2C relations the proportionality review requires an
assessment of all the adverse consequences that the contract stipulates for the consumer
in the event of breach. These may include penalty clauses, interest for late performance,
acceleration clauses, etc. It is the cumulative effect of all such contractual sanctions,
rather than only those invoked by the business, that must serve as the benchmark for
assessing the proportionality of a penalty clause.

For the sake of clarity, however, a note should be made regarding B2B relations in Latvia.
Specifically, even in B2B relations, penalty clauses are not considered entirely in vacuum.
According to the case law of the Senate, in determining the amount of a contractual
penalty in B2B relations, contractual interest is also taken into account when determining
proportionality of penalty clauses.®' Nevertheless, in contrast to B2C relations, the court
does not examine cumulative effect of all contractual sanctions in B2B cases.

Third, although in both B2C and B2B relations proportionality is assessed with reference
to the damages caused by the breach, the importance of damages differs. As follows from
ECJ case law, in B2C relations the focus lies not on the theoretical possibility of damages
arising from a breach, but on whether the breach has actually caused damages. That is,
according to ECJ case law, a contractual penalty may be considered disproportionate if it
is applied automatically even when the breach in question has caused no damages at all.®

In contrast, in B2B relations in Latvia the occurrence of actual damages is not itself
a mandatory precondition for imposing a contractual penalty. According to general rule,
contractual penalty may also be stipulated with the aim of ensuring either a punitive or
a preventive function. If the penalty clause nevertheless is agreed with a compensatory
function in mind, it is sufficient to establish only the theoretical possibility of damages
rather than actual occurrence of damages. 8 In case of absence of damages, it may be
grounds to reduce the penalty clause, but not to release debtor from the payment
of penalty entirely.

8o Judgment of the Court of Justice of 21 April 2016. Radlinger and Radlingerovd v. Finway a.s. Case

C-377/14, para. 95 [online]. In EUR-Lex. [accessed on 2025-09-21]. Available from: https://eur-
lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:62014CJ0377

Decision of Senata Civillietu departaments, Latvia of 27 November 2014, No. SKC-0157-14 [online]. In
Archive Court decisions. Court administration, para. 8.2. [accessed on 2025-09-21]. Available from:
https://manas.tiesas.lv/eTiesasMvc/nolemumi/pdf/196002.pdf

Judgment of the Court of Justice of 5 June 2025. innogy Energie v. QS. Case C-749/23, para. 56 [online].
In EUR-Lex. [accessed on 2025-09-21]. Available from: https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=CELEX:62023CJo749

8 TORGANS, Kalvis. Saistibu tiesibas. 2nd ed. Riga: Tiesu namu agentira, 2018, p. 100.

ISBN 978-9934-508-63-9.
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4. Procedural Differences in B2b and B2c Penalty Clause Assessment

EC]J has put particular emphasis on procedural aspects that national courts must consider
dealing with unfair contract terms. Specifically, two aspects should be highlighted in this
respect. First, the duty of the court to assess whether contract term (including penalty
clauses) is unfair ex officio. Second, where a clause is found to be an unfair contract term,
the courts are obliged to annul it in full rather than merely reduce it to a reasonable level.
These elements will be examined further below.

As discussed above, an important objective of the UCTD is to address the informational
asymmetry between businesses and consumers, particularly in relation to consumers’
awareness of their rights. Therefore, it is only logical that in several cases®* the ECJ has
emphasized the duty of national courts to assess ex officio whether a term is unfair,
thereby compensating for the consumer’s lack of knowledge.

Although this requirement might at first appear to be applicable only to B2C relations;
however, this is not the case in Latvia. In this regard, reference must be made to the 2014
amendments to the CL outlined at the beginning. Notably, as mentioned previously, the
aforementioned amendments revised Article 1724.! of the CL, imposing a general
obligation on courts to review the proportionality of contractual penalties. The above-
mentioned duty - the ex officio assessment of proportionality — has to be carried out by
the courts irrespective of the classification of the legal relationship.®> In other words,
although the legal basis for the duty to assess the proportionality of a penalty clauses
differs, when it comes to Latvia, this duty exists in both B2B and B2C regimes.

With regards to the legal consequences of an unfair penalty clauses, ECJ case law has
consistently held that, once a clause is deem unfair, national courts are required to annul
it in full rather than adjust it to a proportionate level .86 Moreover, the ECJ has gone even
further, holding that where a penalty clause is disproportionate in light of other sanctions
provided for in the contract, the national court must annul not only the disproportionate
penalty clause but also all contractual sanctions which, in their combined effect, prove
disproportionate®” (acceleration clauses, interest rates for late payment etc.). This
approach is based on the idea that businesses incorporating unfair terms must be
punished. A mere reduction of the penalty clause to a proportionate level would not

84 See for example: Judgment of the Court of Justice of 4 June 2009. Pannon GSM Zrt v. Erzsébet Sustikné
GyOrfi. Case C-243/08, para. 51 [online]. In EUR-Lex. [accessed on 2025-09-21]. Available from:
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:62008CJ0243; Judgment of the Court of
Justice of 9 November 2010. VB Pénziigyi Lizing Zrt v. Ferenc Schneider. Case C-137/08, para. 49
[online]. In EUR-Lex. [accessed on 2025-09-21]. Available from: https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=CELEX:62008CJ0137.

85 Decision of Senata Civillietu departments, Latvia of 24 July 2018, No. SKC-165/2018, para 6.2. [online].

In Archive of Court Decisions. Court Administration. [accessed on 2025-09-21]. Available from:

https://manas.tiesas.lv/eTiesasMvc/nolemumi/pdf/359625.pdf.

In this regard see for example: REICH, Norbert, et al. European consumer law. 2nd ed. Cambridge:

Intersentia, 2014, p. 153, ISBN 978-1-78068-086-6; Judgment of the Court of Justice of 14 June 2012.

Banco Espafiol de Crédito SA v. Joaquin Calderén Camino. Case C-618/10, para. 69 [online]. In EUR-
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8 Judgment of the Court of Justice of 21 April 2016. Radlinger and Radlingerova v. Finway a.s. Case C-
377/14, para. 101 [online]. In EUR-Lex. [accessed on 2025-09-21]. Available from: https://eur-
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provide sufficient incentive to deter business from the inclusion of such terms in the
future.®8

The situation in B2B relations, however, is different. Depending on the circumstances,
the court may choose between two options. First, it may reduce the contractual penalty
on the basis of Article 1724." of the CL, or it may annul it entirely on the basis of Article
1717 of the CL. Whether the penalty is reduced or annulled depends on the extent of its
disproportionality. Where the penalty is manifestly disproportionate, it must be annulled
in its entirety. Conversely, where the penalty is not manifestly disproportionate, yet still
inappropriate when compared to the breach in question, the penalty must be reduced to
a reasonable amount.?9 In the view of authors, the distinction between these remedies
when faced with a disproportionate penalty clause is arguably the most significant
difference characterizing the assessment of proportionality in B2B and BzC relations.

5. Conclusion

Latvia’s difficulties in determining the proportionality of contractual penalties after
regaining independence in 1990 ultimately led to the 2014 amendments to the CL, which
introduced effective safeguards against disproportionate penalty clauses in both B2C and
B2B relationships. These amendments effectively reduced the gap between the protection
mechanisms available in B2C and B2B.

In B2C relations, three aspects of proportionality elements stand out. First, in B2C
relationships courts must assess the situation as if no penalty clause existed. Since
statutory penalty clauses are rare in Latvian law, such clauses are from the outset marked
by the features of unfair terms. Second, in B2C cases, the proportionality assessment takes
into account all contractual sanctions for breach, an approach not found in B2B practice.
Third, in B2C relations, contractual imbalance may already be established by the mere
fact that a penalty is applied without the existence of actual damages.

From a procedural perspective, Latvian courts must review the proportionality of
penalties ex officio in both B2B and B2C cases. The difference lies in the consequences of
penalty clause being disproportionate - in B2C relations an unfair penalty clause must be
annulled in full, with no option to reduce it to a reasonable level as can be found in B2B
relationships.

8 REICH, Norbert, et al. European consumer law. 2nd ed. Cambridge: Intersentia, 2014, p. 153.,
ISBN 978-1-78068-086-6.

8 In more detail see: KARKLINS, Janis, and Lauris BULS. Ligumsoda reforma. Jurista Vards [online].
2013, 49, 800, Pp- 32-43 [viewed 21 September 2025]. Available from:
https://juristavards.lv/zurnals/262491-ligumsoda-reforma/.
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Abstract: The article deals with one of the partial aspects of commercial law, which has
also been addressed by judicial case law, namely the issue of securities, especially
securities to order, as part of a transferred business enterprise. The article does not deal
with the entire scope of the issue of securities in relation to the purchase of a business
enterprise, but only with its partial part, which is the question of the possible necessity
of fulfilling the conditions otherwise required for the transfer of securities to order and
securities with limited transferability in relation to the transfer of a business enterprise.
This issue was the subject of expert discussions even during the effectiveness of Act No.
513/1991 Coll., the Commercial Code (hereinafter also the “Commercial Code”), and
although it was resolved in the Commercial Code regime by case law, the question
remained open whether the aforementioned case law can also be used in the regime of
a contract for the purchase of a business enterprise under Act No. 89/2012 Coll., of the
Civil Code (hereinafter also the “Civil Code”), which replaced the legal regulation of the
sale of a business under the Commercial Code after 1.1. 2014. The literature on the
regulation of the contract for the purchase of a business enterprise under the Civil Code
in relation to documentary securities rather stated that the current case law also applies
to the legal regulation of the purchase of a business enterprise. However, it is
questionable whether this current conclusion of professional practice and theory
corresponds to the arguments used in the case law in relation to the new regulation of
the contract for the purchase of a business enterprise. The key argument on which the
case law was based, for example, the decision of the Supreme Court of the Czech
Republic (hereinafter also the “NS” or “Supreme Court”) file no. 29 Cdo 314/2001 of 30.10.
2002 (hereinafter also the “Decision”) when resolving the issue of whether a transfer
endorsement or the fulfilment of another condition is required for the transfer of
securities to order or securities with limited transferability, was the fact that it was not
possible to exclude any item associated with the enterprise from the contract for the
purchase of a enterprise. The Commercial Code stated that all rights and obligations to
which the sale applies are transferred to the buyer. And the possible failure to make an
endorsement on a security to order or to grant consent to the transfer of a security where
consent to the transfer is required would have frustrated the conclusion of the contract
for the sale of the enterprise. However, the Civil Code now allows for the exclusion of an
individual item from the purchase of a business enterprise, provided that the whole does
not thereby lose the characteristics of a business enterprise, and a legitimate question
arises as to whether the applicability of the aforementioned case law should not be
reassessed in the light of the new circumstances
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1. Securities as Part of an Enterprise as a Going Concern
in the Context of a Supreme Court Decision

The issue of the transfer of an enterprise or business enterprise in relation to securities
has a relatively long history. Beforehand, it is necessary to draw attention to the formal
aspect of this issue. At first, the issue of transfer of an enterprise by way of a contract for
the sale of an enterprise as a going concern, was regulated by Act No. 513/1991 Coll., the
Commercial Code (hereinafter referred to as the "Commercial Code"). The Commercial
Code used the term "podnik” for a thing consisting of a set of tangible as well as personal
and intangible components of a business which was used by an entrepreneur to carry out
business activities; for the purposes of this paper, the term "enterprise as a going concern"
will be used for "podnik". On January 1, 2014, Act No. 89/2012 Coll., the Civil Code
(hereinafter referred to as the "2012 Civil Code") came into force, which regulated the
contract for the purchase of a business enterprise as a special regulation to the contract
of sale and replaced the regulation of the Commercial Code®® The 2012 Civil Code uses
the term "zavod" to refer to the object of the enterprise purchase agreement. In this case,
for the purposes of this paper, the term "business enterprise” will be used for "zavod".

The aim of this paper is to assess whether the conclusions of the decision of the Supreme
Court of the Czech Republic regarding securities as part of a enterprise as a going
concern can be reassessed or not, and whether it is possible to abandon the thesis that
a transfer endorsement is not required for the transfer of endorsable securities as part
of a enterprise business, nor is it possible to grant consent to the transfer of endorsable
securities, if the transfer of securities is conditional on a certain consent. The author
of the paper primarily uses historical comparisons of previous and current legislation
and analyses of legal regulations and case law.

The case law has played an important role in the transfer of a business enterprise. In this
context, attention should be drawn in particular to the decision of the Supreme Court
of the Czech Republic (hereinafter also referred to as the "Supreme Court"), Case
No. 29 Odo 314/2001 of 30 October 2002 (hereinafter also referred to as the "Decision").
The aforementioned Decision gave an answer to the question whether the transfer
of registered shares also requires a transfer endorsement®' , and whether other
conditions necessary for the transfer of securities must be fulfilled. However, the
conclusions of the Decision applied to the regulation of the sale of an enterprise under
the Commercial Code. Therefore, the question of the application of the Decision also to
the existing legal regulation of the purchase of a business enterprise under the 2012 Civil
Code is the subject of this paper.

The Commercial Code, which came into force on 1 January 1992, defined a contract for
the sale of an enterprise in its provisions of Section 476(1) as a contract by which the seller
an enterprise to transfer to the buyer the ownership right to things, other rights and other
property values that served the operation of the enterprise, and the buyer the enterprise

9° E.g. HAVEL, B. Czech Corporate Law on its Way. European Company and Financial Law Review. 2015,

12(1), pp. 19—44.

91 Czech law distinguishes between bearer securities, endorsable securities and registered securities in terms of the
form of securities. Bearer securities are transferable by delivery, endorsasble securities are transferable by delivery
and by marking the transfer endorsement and securities in registered form are transferable by the contract itself at
the time of its effectiveness. However, in the case of registered shares, it is exceptionally true that they are
transferable by endorsement, i.e. they are endorsable securities.
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to assume the seller's obligations related to the enterprise and to pay the purchase price.
The nature of the contract for the sale of an enterprise was already apparent from the
commentary literature of the time, e.g. Tomsa%* stated: "The subject matter of a contract
for the sale of an enterprise is a particular set of assets that form a whole that functions
just as a whole." The amendment to the Commercial Code No. 370/2000 Coll., which
came into force on o1 January .2001, changed the definition of a contract for the sale of an
enterprise so that by concluding it the seller the enterprise to hand over the enterprise to
the buyer and transfer the ownership of the enterprise to the buyer, and the buyer the
enterprise to assume the seller's obligations related to the enterprise and to pay the
purchase price. In this wording, this definition of the contract for the sale of the enterprise
was effective until 31 December 2013, i.e. until the Commercial Code ceased to be in force.

Section 477(1) of the Commercial Code regulated the scope of the rights and obligations
that pass with the enterprise as follows: '[A]Il rights and obligations to which the sale
relates shall pass to the buyer'. On the issue of the transfer of a enterprise under the
Commercial Code regime, we can generally conclude that, in order to constitute a
contract for the sale of an enterprise, certain rights and obligations associated with the
enterprise could not be excluded from the transfer of the enterprise. The same conclusion
can logically be drawn in relation to the securities forming part of the enterprise. The
subject of securities as part of the enterprise and the legal regime in the transfer of the
enterprise has not been dealt with in the commentary literature. However, conclusions
relating to securities can be drawn from the general approach to this type of contract and
its construction.

The Supreme Court then relied on those theoretical conclusions in its decision-making.
The Supreme Court posed the fundamental question relating to the existence of a bill of
exchange as part of the enterprise being transferred when it stated, and I quote:
"...whether, in the case where a certificated security forms part of the enterprise being sold,
the transfer of this security to the purchaser occurs by the conclusion of the contract for
the transfer of the enterprise, i.e. whether the contract for the sale of the enterprise has
translational effects in relation to such a security, or whether the fulfilment of other
conditions set out in Section 17 et seq. of Act No. 591/1992 Coll. is also necessary for its
transfer to the purchaser of the enterprise, Securities Act, as amended (note: hereinafter
also referred to as the "Securities Act"), or in other legal provisions or agreed (in the
articles of association, in the agreement between the parties) for the transfer of securities."
At first glance, as the Supreme Court notes, on a purely grammatical reading of the
provisions of section 476(1) of the Commercial Code, the language of the statute suggests
that, and I quote: "...that the effect of the conclusion of the contract [note: this refers to
contracts for the sale of an enterprise] is not the immediate transfer of ownership and
other rights, but only the obligation to subsequently transfer those rights, i.e. that the
contract does not have translational effects." However, at the same time, the Supreme
Court states: "Such an interpretation, however, is completely contradicted by the
provisions of Section 483(3) of the Commercial Code, which provides that 'title to the items
included in the sale passes from the seller to the buyer upon the effectiveness of the
contract. Ownership of the immovable property shall pass on entry in the Land Register.".

%2 TOMSA, M., in KOSINA, R., PEKAREK, M., TRAVNICEK, Z., BARTOSIKOVA, M., ZUNT, V., TOMSA,
M., STENGLOVA, 1., CHALUPA, R., PISEK, Z.: Obchodni zdkonik — komentadr. Prague: SEVT and FRANCES,
1991, p. 445.
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Thus, the Supreme Court concluded that the provisions of Section 483(3) of the
Commercial Code are quite unambiguous for the ownership of movable property, by
saying that it "...establishes the translational effects of a contract for the sale
of a enterprise, whereas for immovable property it expressly links the transfer of ownership
to the entry in the Land Register - identical to the regulation of a contract for the sale of
immovable property. For the other components of the enterprise, there is no explicit
regulation of the moment of transfer in the law." The Supreme Court then based its
reasoning regarding the transfer of rights and obligations to the buyer upon the
purchase of a business on the provisions of Sections 477(1) and 497 of the Commercial
Code, inferring from the wording of these provisions that the fulfilment of other
conditions is not necessary for the transfer of rights, as it states (except where it allows
for a deviating agreement) their transfer "without exception and unconditionally".

With regard to certificated securities, the Supreme Court then addressed the basic
question of whether the regulation of the contract for the sale of an enterprise in the
Commercial Code is a general or special regulation in relation to the regulation of the
transfer of certificated securities in other legal regulations, in particular the Securities
Act. As the Supreme Court itself has stated, it has applied several types of interpretation
in assessing the question of whether the relationship is special or general in relation to
securities. It stated that it had interpreted the legal norms relating to the case not only
on the basis of grammatical interpretation, but also on the basis of historical, systematic,
logical and, above all, teleological interpretation of the legal regulation of the enterprise
transfer agreement. As regards the purpose of the legal regulation of the contract for the
transfer of an enterprise, the Supreme Court states that its purpose is to enable the
enterprise, which is usually made up of a considerable number of tangible and intangible
components, to be formed by that contract, "....to be transferred as a whole (i.e., without
the lengthy transfer of each of its components by a separate contract) without having to
interrupt its operations." It would therefore, in the view of the Supreme Court, be
illogical and impractical for the ability to transfer the enterprise as a whole to be
frustrated by the fact "...that it includes certificated securities (or even just one), the
transfer of which would require the fulfilment of other conditions, such as an endorsement,
or whose transfer would even be tied to the consent of the transferor themselves or of one
of their bodies (e.g. if the articles of association of a joint stock company tied the possibility
of transferring registered shares to the consent of the board of directors or the supervisory
board)." The Supreme Court then points out that such an interpretation could lead "...
to a completely inadmissible situation where the same body of the transferor (the board of
directors of the joint stock company) would conclude a contract on behalf of the transferor
for the sale of the enterprise and subsequently refuse to perform a subsequent legal act
aimed at the transfer of its own shares in the company's property, which are part of the
enterprise being sold." The Supreme Court then points out that, as a result"... the sale of
the business could be thwarted by a third party - a joint stock company, even a single
registered share of which would be part of the enterprise being sold, which would refuse to
grant the necessary consent to the transfer of that share (when the Supreme Court's
judgment published in the Collection of Decisions and Opinions under No. 30/1997 shows
that the transfer of all liabilities related to the enterprise is a condition for the validity
of the contract for the sale of the enterprise). The above-mentioned obstruction could
therefore, on the interpretation considered, allow the issuer of registered shares with
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limited transferability in the company's assets to frustrate, even against the will of the
parties to the contract, the effects of the contract.”

An analysis of the relevant legislation then led the Supreme Court to conclude"...that
the legal regulation of the contract for the sale of an enterprise is to be regarded as a special
regulation in relation to the legal requlation of the Securities Act, the regulation of the
transfer of certificated securities and the corresponding regulation of the Bills of Exchange
and Cheques Act, and that it follows that the conclusion of a contract for the sale of an
enterprise is sufficient for the transfer of certificated securities forming part of an
enterprise, without the need to apply the additional procedure laid down for the transfer
of securities in these regulations."

The conclusions of the Decision were widely accepted by theory and practice, as they also
met the needs of practice and were not subject to particular criticism in the literature.

2. Are the Conclusions of the Decision Applicable Now?

A completely fundamental change in the legal regulation occurred after the 2012 Civil
Code came into force. The change occurred not only in terms of nomenclature, when the
term "enterprise" was replaced by the term "business enterprise”, but also in terms of
content. It is beyond the scope of this paper to explain the differences between the
different concepts of an enterprise under the former Commercial Code and a business
enterprise under the 2012 Civil Code, and for this reason reference may be made to other
literature?3 . In the current legislation, a business enterprise is defined in the provisions
of Section 2175(1) of the 2012 Civil Code as follows: "By purchasing a business enterprise,
the purchaser acquires everything that belongs to the business enterprise as a whole. The
purchase of a business enterprise is deemed to be a purchase of the business enterprise
even if the parties exclude an individual item from the purchase without the whole losing
the characteristics of the business enterprise." From this definition of the purchase of
a business enterprise it can clearly be inferred that a business enterprise can be
transferred even without a particular item, provided, however, that the whole does not
lose the property of the business enterprise. Indeed, this conclusion can also be drawn
from the explanatory memorandum to the 2012 Civil Code (hereinafter referred to as the
'Explanatory memorandum')%, where the commentary to the provisions of Section
2175 of the 2012 Civil Code on page 485 states the following: "The basic provision expresses
the principle that the buyer acquires the business enterprise as a whole by this method of
purchase." The Explanatory memorandum then goes on to state on the possibility of
excluding certain assets from the purchase as follows: "In order to avoid interpretative
ambiguities (cf. e.g. Dédic, J. K nékterym problémiim ze smluv o prodeji podniku. Prdvni
praxe, 1993, No. 2 or Pelikanovd, I. Komentdr k obchodnimu zdkoniku. 3rd Part, 2nd
Edition, Prague: Linde, 1998, pp. 92-93), which may also lead the application practice to
an incorrect conclusion on the invalidity of the contract (cf. e.g. the Supreme Court
judgment published in the journal “Prdvo a podnikdni®, 1995, No. 4, p. 29 or R 30/97), it is
explicitly proposed to provide that the exclusion of an individual item from the purchase is

% E.g. LAVICKY, P. et al. Obcansky zdkonik |. Obecnd cast (§ 303-654). Komentar. 2nd edition. Prague:
C. H. Beck 2022, pp. 1546-1548.

% The Government’s Explanatory Report on the Civil Code submitted as part of the draft law to Parliament is
available at http://obcanskyzakonik.justice.cz/images/pdf/Duvodova-zprava-NOZ-konsolidovana-verze.pdf.
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not detrimental to this method of transferring the business enterprise, if the transferred
object does not lose the property of an organised unit." Other authors have expressed
similarly positive views on the possibility of excluding individual items from the transfer
of a business enterprise in accordance with the statutory scheme.%

With regard to the acquisition of the ownership of securities as parts of a business
enterprise by means of a business enterprise purchase agreement, the legislation is based
on the principle of the unity of the business enterprise as a whole. Pilik% states that "The
moment of acquisition of the ownership right to the business enterprise (Section 2180 of
the 2012 Civil Code) is determined first of all on the principle of unity of transfer (it is
expressly provided for the acquisition of the ownership right "to the business enterprise as
a whole", identically paragraphs 1 and 2 of the quoted section) and furthermore it is made
dependent on the fact whether the buyer is registered in the public (i.e. commercial, but
possibly also other) register (cf the quoted paragraphs). The principle of uniformity
established specifically for the purchase (and, via Section 2183 of the 2012 Civil Code, also
applicable to other transfers) gives way to the general principles of acquisition of
ownership of movable or immovable property.” In relation to securities as parts of
a business enterprise, the 2012 Civil Code generally has no specific regulation of their
acquisition. This, in my view, is the reason for accepting the conclusions of the Decision
also in relation to the regulation of the purchase of a business enterprise under the 2012
Civil Code. Among other authors who mention securities as part of a business enterprise,
one can mention Brezatiova and Dolezil?7 , as well as Tichy%® and Bej¢ek9? . All of these
authors conclude that it is sufficient to conclude a contract for the purchase of a business
enterprise without the need to have the securities endorsed with a counterfoil.

Is it possible to apply the conclusions of the Decision also to the legal regulation of the
purchase of a business enterprise under the 2012 Civil Code? Section 2180(1) of the 2012
Civil Code provides that in the case of a purchaser registered in the public register (i.e.,
in relation to shares, the commercial register), the purchaser acquires ownership of the
business enterprise as a whole (i.e., including the certificated endorsable securities) by
publishing the fact that it has deposited the document of purchase of the business
enterprise in the collection of documents. If, however, the purchaser is not entered in the
public register, they acquire title to the business enterprise as a whole by the effectiveness
of the contract for the purchase of the business enterprise. I am convinced, in accordance
with the Decision, that the decisive factor in assessing the relationship between the
purchase of a business enterprise and securities is whether the regulation of the purchase
of a business enterprise is a special or general regulation in relation to the acquisition of

% E.g. BREZANIOVA, J. and DOLEZIL, T. in PETROV, J., VYTISK, M., BERAN, V. et al. Obcansky zdkonik.
Komentar. 2nd edition. Prague: C. H. Beck, 2019, p. 2353, TICHY, L. in SVESTKA, J., DVORAK, J., FIALA, J.
et al. Obcansky zdakonik. Komentds. Volume V. Prague: Wolters Kluwer, a.s. 2014, p. 995, KINDL, M in KINDL,
M., ROZEHNAL, A. et al. Obcansky zdkonik. Komentadr. Prakticky komentdar. Plzef: Ale§ Cengk, 2019, p. 383,
BEJCEK, J. in BEJCEK, I., SILHAN, J. et al. Obchodni smlouvy. Zavazky z podnikani. 2. 2nd Edition. Prague:
C. H. Beck, 2024, pp. 323-324.

96 PILIK, V. Pravni dispozice s obchodnim zavodem [online database], 2020, no. 2, p. 8o.

9 BREZANIOVA, J. and DOLEZIL, T. in PETROV, I., VYTISK, M., BERAN, V. et al. Obcansky zdkonik.
Komentar. 2nd edition. Prague: C. H. Beck, 2019, p. 2351.

% TICHY, L. in SVESTKA, J., DVORAK, J., FIALA, J et al. Obcansky zikonik. Komentdr. Volume V. Prague:
Wolters Kluwer, a.s. 2014, p. 997.

9 BEJCEK, J. in BEJCEK, J., SILHAN, J. et al. Obchodni smlouvy. Zavazky z podnikani 2nd Edition. Prague:
C. H. Beck, 2024, p. 324.
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securities. [ refer here to the aforementioned teleological interpretation of the purpose
of the legal rule governing the purchase of a business enterprise declared by the Supreme
Court in the Decision and already expressed in the previous text of this paper. [ am of the
view that the said conclusion on acquisition of the business enterprise as a whole using
teleological interpretation can be agreed on even under the present regulatory
framework. Indeed, this type of contract allows the acquisition of the whole business
enterprise, namely all the components of the business enterprise, in a single contract.
That result would not have been achieved using a different contract requiring the
acquisition of individual assets by the purchaser. This possibility of a relatively simple
disposition of the business enterprise as a whole, unencumbered by special procedures
relating to the individual components of the business enterprise, would then be
contradicted by the obligation to use special procedures for the acquisition of certificated
securities, in particular endorsable securities. It would, of course, be possible to mark a
transfer endorsement on the individual certificated securities (i.e. also registered shares),
but it would be difficult even in practice to achieve that the date of execution of the
transfer endorsement on the securities is the same as the effective date of the transfer so
that the translational effects occur at the same time. The counter-argument regarding the
difficulty of the practical implementation of the marking of the transfer endorsement
following the effective date of the transfer of the business enterprise as a whole is the
possibility of replacing the individual securities, if fungible, by a collective document In
addition to the argument about the possibility of acquiring the business enterprise as a
whole by a single business enterprise purchase agreement, I consider that the
fundamental argument for the absence of the obligation to mark the transfer
endorsement on the certificated endorsable securities is the fact that the law does not
explicitly require such a procedure for the purchase of a business enterprise. Therefore,
in accordance with the Decision, I consider that the conclusions on the absence of an
obligation to mark the transfer endorsement on certificated securities (in practice, mainly
registered shares) also apply to the purchase of a business enterprise.

Next, the question is whether, in the case of a transfer of a business enterprise involving
certificated securities with limited transferability, the other conditions otherwise
required for the transfer of those securities must also be satisfied. In the Decision, the
Supreme Court stated as an argument for the view that other conditions attached to the
transfer of certificated securities need not be satisfied, that it would be illogical and
impractical to do so, and more of the Supreme Court's reasoning in the Decision has
been set out in previous pages of this paper. In addition to these arguments already
mentioned above, i.e. that the transfer of the business enterprise as a whole could be
thwarted, for example, by the failure of the board of directors, the supervisory board,
the administrative board or other body designated by the articles of association to give
its consent to the transfer of registered shares, it can be added that, in accordance with
the provisions of Section 2175(1) of the 2012 Civil Code, this argument no longer holds
good under the current legislation on the transfer of a business enterprise. The reason
for this is that even the exclusion of this item from the sale of the business enterprise
(i.e., e.g., certificated endorsable securities) does not prevent the transfer of the business
enterprise as a whole. Indeed, the 2012 Civil Code does not contractually exclude this
item from the sale.
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As regards the question of the fulfilment of other conditions otherwise required for the
transfer of securities in relation to the transfer of the business enterprise, I intend to
deal here with only one condition required for the transfer of securities, namely the
condition of the consent of the competent authority of the issuer to the transfer. Unlike
the transfer endorsement, I consider that the condition of consent to the transfer of
securities otherwise required for the transfer of securities is of a different nature. Indeed,
the condition of the consent of the competent authority of the issuer otherwise required
for the transfer of the securities is of a corporate nature. If we focus on registered shares
as endorsable securities, where the law allows for the transfer of such shares to be
conditional on the consent of the competent body of the joint stock company, we
conclude that the purpose of this legislation is to enable the influence of the shareholder
structure of the company. Thus, it can be said that it is an instrument of influence on
the shareholder structure by the shareholders, in an indirect form through the elected
bodies of the joint stock company (i.e. the board of directors, supervisory board,
administrative board or other body designated for this purpose). In this context, we have
to assess whether the legal regulation of the consent otherwise required for the transfer
of shares is a special regulation to the legal regulation of the purchase of the business
enterprise, or whether it is the other way around. Since the 2012 Civil Code does not
provide for special conditions for the acquisition of ownership of securities, and
therefore also for shares, which are subject to limited transferability, and there is no
express legal regulation, it is necessary to rely on special regulation. This special
regulation is the legal regulation on the limitation of transferability of shares contained
in the provisions of Sections 270 to 273 of Act No. 9o/2012 Coll, on Commercial
Companies and Cooperatives (the "Commercial Corporations Act") (hereinafter also
referred to as the "Commercial Corporations Act")'*° . As I have already stated above,
the argument for this view is the fact that this is a regulation of a corporate type, not
primarily a legal regulation of the acquisition of securities, since the same legal
regulation applies to the pledge of securities referred to in the provisions of Section
273(1) of the Commercial Corporations Act. It is true that if the transferability of
registered shares is restricted by the articles of association, the same rules apply to the
pledge of such shares. A further argument is that the failure to give consent to the
transfer of registered shares does not in principle preclude the conclusion of a contract
for the purchase of the business enterprise, since even if such consent is not given (and
the shares are excluded from the sale of the business enterprise), the purchase of the
business enterprise within the meaning of section 2175(1) of the Civil Code is still
a purchase of the business enterprise. [ am also of the opinion that the interests of third
parties not participating in the purchase of the business enterprise, and thus their good
faith that the restrictions on the transferability of the shares set out in the articles of
association can protect them from unwanted takeover by other parties, must be
protected here. | am convinced that the interest of the joint stock company and the other
shareholders in the stability of the shareholder structure is legitimate and deserves legal
protection that goes beyond the interest of the buyer and seller in including the

100 About the events also LASAK, J. With Love from the Heart of Europe: New Rules for Czech Joint-Stock
Companies. European Business Organisation Law Review. 2017, vol. 18, issue 1, pp. 85-100 and CVIK, E.D.,
PELIKANOVA, M. The Volatively Subjective Nature and Value of Stock - Czech Case Study. Ad Alta-Journal
of Interdisciplinary Reseach. 2017. vol. 7, issue 2. pp. 40-45.
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securities that are part of the business enterprise in the purchase of the business
enterprise. Indeed, a change in the shareholding structure may have a significant impact
on the continued operation of the joint stock company, including the protection of the
joint stock company's creditors. Considering that it is even possible to acquire only
a part of the business enterprise forming a separate organisational unit in accordance
with the provisions of Section 2183 of the Civil Code, I consider that it would be possible
to circumvent the obligation to obtain approval for the transfer of securities with limited
transferability (in practical terms, i.e. mainly registered shares) through the purchase of
the business enterprise or a part thereof.

While the Supreme Court agrees that it is possible to misuse a contract for the sale of
a enterprise to circumvent the otherwise necessary consent of the competent authority
to the transfer of a security (or the satisfaction of another condition), it also concludes
that such misuse is certainly not entirely impossible. It also points out that attempts to
circumvent any statutory provision cannot be ruled out, and states that there is a legal
remedy in such a case - the absolute nullity of such a contract. The argument of the
absolute nullity of a contract for the sale of an enterprise used by the Supreme Court,
where that contract has been used to circumvent the law regarding the restriction on
the transferability of registered shares in particular, as an element of the protection of
the interests of shareholders, is certainly important. In practice, this method of
protection will not be very appropriate. It will be necessary to prove that the contract
for the sale of the business enterprise was concluded with a view to circumventing the
law, which will be very difficult, if not practically impossible. On the contrary, the
consequence of the absolute nullity of the business enterprise sale agreement may fall
on a number of third parties, such as creditors or shareholders, who have nothing to do
with the intention to circumvent the law. I therefore consider that this would breach the
principle of protecting the rights of third parties.

The Supreme Court further argues that it is inappropriate to use a contract for the sale
of an enterprise by burdening the purchaser of securities with a large number of other
rights unrelated to the securities being acquired. However, in my opinion, this argument
does not hold up under the current legislation. Since securities can generally be excluded
from the sale of a business enterprise part of the business enterprise like other assets,
the risk of being burdened with other unrelated rights can be eliminated by excluding
the securities from the transaction. Rather, I am convinced that a more appropriate
method of protecting the buyer and seller and any third parties is for the seller, as a
shareholder, to bring an action for annulment of the resolution of the general meeting
if the acquisition of the securities was conditional on the approval of the general meeting
of the joint stock company in the event of a failure to consent to the transfer of the
registered shares. The reason for bringing the action would be the conflict of the
resolution of the general meeting with the articles of association, which would be caused
by the unlawful failure to grant consent to the transfer of shares. In addition to this
procedure, the shareholder, as the seller, may use the procedure set out in section 272(3)
of the Commercial Corporations Act, i.e. it may request the repurchase of shares in
respect of which consent to the transfer of shares has been unlawfully withheld. The
shareholder as a seller may also apply for the redemption of shares in the event that such
consent is not granted by another body of the company - the Board of Directors or the
Management Board, the Supervisory Board or another body designated for this purpose
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by the Articles of Association. With regard to the existence of another condition related
primarily to the shares, i.e. obtaining the otherwise required consent to the transfer of
registered shares from one of the bodies designated by the articles of association of the
joint stock company, I note that this condition is compatible with the transfer of the
business enterprise. In my view, the seller must obtain the consent otherwise required
for the transfer of shares or the shares will not form part of the transfer of the business
enterprise. It then depends on the wording of the articles of association whether that
consent must be prior or subsequent.

3. Conclusion

The author of the paper concludes by summarizing that he is convinced that some of
the arguments stated in the content of the Decision in relation to securities are currently
no longer fully valid. The author believes that this fact needs to be reflected upon. It can
therefore be concluded that, in the author's view, the law on the purchase of a business
enterprise has relatively translational effects in relation to certificated endorsable
securities or securities with limited transferability. The transactional effects of a business
enterprise purchase agreement are understood as the fact that the securities become the
property of the purchaser as soon as the business enterprise purchase agreement
becomes effective, without the need for a transfer endorsement in the case of certificated
securities. The relativity of the transactional effects then means that it is necessary to
obtain the consent of the competent authorities of the issuer, which is otherwise
required for the transfer of securities.
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Abstract: One of the most important features of listed companies is the constant
turnover of their shareholders. As a result, such companies generally lack sufficient
knowledge about their shareholder base, which hinders efforts aimed at engaging with
them. This is one reason why companies whose shares are traded on a regulated market
have been granted the right to identify their shareholders in accordance with European
legislation, specifically Directive 2017/828. While the directive stipulates that companies
may only process data enabling shareholder identification for the purposes of facilitating
the exercise of shareholders' rights and their engagement with company, it does not
contain any control mechanisms for the data processing. This poses a risk that companies
could abuse the right by utilizing such data for purposes contrary to the provisions of
Directive 2017/828. Furthermore, the wording of this legal act indicates that the
provisions of Member States implementing it may not contain mechanisms preventing
companies from exercising this right in a manner inconsistent with the established
objectives. This study deploys formal-dogmatic (legal-analytical) and comparative legal
research methods to analyse the above issues, particularly the rules governing the
processing of shareholder data during the identification process in provisions of selected
Member States implementing Directive 2017/828.

Keywords: listed company, SRD II, shareholder identification, shareholder
engagement, personal data, know your shareholder

1. Introduction

The issue of providing companies with instruments enabling them to identify their
shareholders (know your shareholders) arises from the constitutive features of a listed
company, which involve constant shareholder turnover.’** This can be attributed to the
negotiable nature of shares, which can be transferred without the company's consent and
can be sold to any third party interested in acquiring such shares.

The issue of providing companies with instruments enabling shareholder identification
is also a result of the depository and clearing system. A characteristic feature of listed

1 This researchn was funded in full by the National Science Centre, Poland, project
number: 2024/53/N/HS5/00255.

102 See more: ROMANOWSKI, Michal. W sprawie pojecia i natury spotki publicznej. Przeglad Prawa
Handlowego. 2009, 3, 11.
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companies is that their shares are subject to registration in a securities depository, which
performs a record-keeping function. In a situation where shareholders are “hidden”
behind a chain of intermediaries — investment companies maintaining omnibus accounts
linked in accounting chains - the company typically lacks the capacity to identify all its
shareholders.’®3

Granting companies the right to obtain information enabling shareholder identification
entails many benefits.'*4

Firstly, the ability to obtain shareholder-identifying data is essential for companies to
fulfil their obligations towards shareholders (e.g. payment of dividends), and it also
facilitates the exercise of the rights arising from shares by shareholders.™5

Secondly, the identification of shareholders enables companies to set up direct
communication between the company and its shareholders.’® In such a case, where
a company already has such information, it may communicate with its shareholders
by sending them various types of messages (provided that it has the means to engage
in such communication). The instruments enabling companies to identify their
shareholders are also among the issues examined in the context of shareholder
engagement.'*’

Nevertheless, the right to identify shareholders has also attracted some criticism.
Granting that right may lead to information asymmetry in favour of the company and
increase the burden of various activities relating to shareholder activism, as such
activities frequently require the accumulation of a certain fraction of the company's share
capital before a shareholder can disclose their identity to the company.’®® This applies in
particular where companies are authorised to receive such information and process it for
any purpose, without control over the purpose for which such data are processed.

Furthermore, as indicated in the literature, some investors may prefer not to reveal their
investment strategy to avoid free-riding by competitors.’®® Granting companies the right

103 See more APARICIO, Garcia J. Enhancing shareholder rights in intermediated securities holding structures
across borders. New York University Journal of Law & Business. 2017, 13(2), 475-479; LIEDER, Jan, and Martin
BIALLUCH. In KINDLER, Peter, and Jan LIEDER (eds.), European Corporate Law: Article-by-Article
Commentary. Munich/Freiburg: Bloomsbury Publishing, 2021, p. 872. ISBN: 3848736918.

104 In addition to benefiting companies, the mechanisms relating to shareholder identification can also have
a positive impact on improving the mechanisms for combating money laundering and tax evasion.

105 DABROWSKA, Justyna. Identyfikacja akcjonariuszy w spotkach akcyjnych. Przeglgd Prawa Handlowego.
2021, 2,19-21.

106 RIGANTI, Federico. La nuova direttiva sui diritti degli azionisti: alcune riflessioni introduttive (Direttiva (UE)
2017/828 del Parlamento europeo e del Consiglio del 17 maggio 2017. Le Nuove leggi civili commentate. 2018,
3, 772-794; WACLAWIK-WEJMAN, Agata, Of Corporations and Plumbers: Shareholder Voting Rights and
Securities Clearing and Settlement in Europe. In KERN, Alexander and Niamh Moloney, (eds), Law Reform and
Financial Markets, Cheltenham: Edward Elgar Publishing, 2021, p. 213, ISBN 978-0-85793-662-0.

107 See more regarding the issue of shareholder engagement: RINGE, Wolf-Georg. Stewardship and Shareholder
Engagement in Germany. European Business Organization Law Review. 2021, 22(87), 89-92.

18 STEFANIAK, Stanistaw. Rola posrednikéw tworzacych system depozytowy w relacji pomiedzy spotka
gietdowa a jej akcjonariuszami po implementacji dyrektywy 2017/828. Przeglgd Prawa Handlowego. 2023, 2, 48;
STRANZ, Jan. In SOJKA, T. (ed.), Obrét instrumentami finansowymi. Komentarz. Warsaw: Wolters Kluwer,
2022, p. 442. ISBN 978-83-8286-367-3.

109 GARGANTINI, Matteo. In BIRKMOSE, Hanne, and Konstantinos SERGAKIS (eds.), The Shareholder Rights
Directive Il: A Commentary. Cheltenham: Edward Elgar Publishing, 2021, p. 48. ISBN: 978 1 83910 122 9.
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to identify all their shareholders may therefore distort the above strategies and, in
extreme cases, even lead to the abandonment of equity investments in favour of other
financial instruments.

The right of companies to identify their shareholders is subject to Directive 2017/828"°
(hereinafter also referred to as “Directive 2017/828”). However, it seems that when
establishing these rules, the EU legislator did not analyse the balance of benefits and risks
resulting from the introduction of the instrument. In particular, it did not introduce
mechanisms at the EU legislative level to control the genuine purpose of processing such
personal data. These mechanisms have not been adopted in the legislation of Member
States implementing Directive 2017/828 either. For this reason, the author of this paper
argues that the provisions of this legal act pose a risk that data enabling shareholder
identification may be used by companies in violation of the objectives of Directive
2017/828. Due to the complexity of the discussed issues, the research results presented in
this article are limited to selected aspects concerning the right of companies to identify
their shareholders as provided for by the provisions of this legal act and their
implementation in selected Member States.

This study employs two primary research methods: the formal-dogmatic (legal-
analytical) method, which provides a theoretical and legal framework for the
considerations presented in the article, and comparative legal research, which analyses
the provisions of Polish, German and Italian law implementing Directive 2017/828 with
respect to companies’ right to identify their shareholders. These legal systems were
selected because they represent the different legal traditions within the European Union.
Poland exemplifies the Central and Eastern European approach, while Germany is
a model of a well-developed continental corporate governance system. The Italian legal
system stands out due to the maturity of its capital market. The rules on identifying
shareholders predate the adoption of Directive 2017/828. .

2. The Right to Identify Shareholders in Light of Directive 2017/828

Although Directive 2017/828 on the encouragement of long-term shareholder
engagement is the primary legal act at the EU legislative level defining the rules governing
the exercise of the right to identify shareholders by companies, it does not regulate the
rules in relation to shareholder identification comprehensively under EU law.™ The
provisions of that legal act are supplemented by the provisions of Commission Regulation
2018/1212,"* which regulates the specific deadlines and methods of cooperation between

110 Directive (EU) 2017/828 of the European Parliament and of the Council of 17 May 2017 amending Directive
2007/36/EC as regards the encouragement of long-term shareholder engagement [online]. In EUR-Lex. Available
from: https://eur-lex.europa.eu/eli/dir/2017/828/oj/eng

111 See more: STIEGLER, Sascha. Shareholder Identification and Transmission of Information — Imbalance
between Shareholders’ Anonymity and Engagement? European Business Law Review, 30(5), 2019, 763-784.

112 Commission Implementing Regulation (EU) 2018/1212 of 3 September 2018 laying down minimum
requirements implementing the provisions of Directive 2007/36/EC of the European Parliament and of the Council
as regards shareholder identification, the transmission of information and the facilitation of the exercise of
shareholders rights [online]. In EUR-Lex. Available from: https://eur-lex.europa.eu/eli/reg_impl/2018/
1212/ojleng
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intermediaries in the process of transferring data enabling shareholder identification.
Moreover, Directive 2017/828 provides for minimum harmonisation and does not
preclude Member States from adopting far-reaching regulations, including those that
extend the minimum requirements of the directive.”

The provisions of Directive 2017/828 underline that shares of listed companies are
frequently held through complex chains of intermediaries, which renders the exercise of
shareholder rights more difficult and may be an obstacle to shareholder engagement.
Companies are frequently unable to identify their shareholders. At the same time, the
identification of shareholders is a prerequisite for direct communication between
shareholders and the company and is therefore essential for facilitating the exercise of
shareholder rights.

The right of companies to identify their shareholders at their request (at any time) has
been granted to companies whose shares are admitted to trading on a regulated market.
This subjective scope is derived from the provisions of Directive 2017/828, which
provisions apply specifically to these companies. Thus, companies whose shares are
traded in an alternative trading system are generally deprived of the right to identify their
shareholders under the conditions set out in Directive 2017/828, unless Member States
grant them this right by extending the minimum requirements of that legal act.

When implementing Directive 2017/828, Member States may opt to specify that
companies can, in principle, obtain information on all shareholders, i.e. shareholders
holding even one share. This right may be narrowed by Member States to shareholders
holding more than a specified percentage of shares or votes at the general meeting, but
not exceeding 0.5% (Article 3a(1) of Directive 2017/828)."4 This approach seeks to achieve
an appropriate balance between right of companies to identify their shareholders and the
protection of shareholders’ privacy.

According to Directive 2017/828, only the company or persons authorised by the company
are entitled to receive data enabling shareholder identification (Article 3a(2) of Directive
2017/828). However, Member States may grant this right to other entities under national
regulations, for example, a specific group of shareholders. Depending on the decision of
Member States, such entities may either apply independently to entities that maintain
securities accounts or submit a binding request to the company to apply to the relevant
entities for access to information on shareholders. Such differentiation must, however,
remain consistent with the general principles of personal data protection.

As part of exercising the right to identify shareholders, companies should have the right
to request at least the name and contact details of the shareholder and, where the
shareholder is a legal person, its registration number or, if no registration number is
available, a unique identifier, such as the Legal Entity Identifier (LEI code), and the
number of shares held by the shareholder as well as, if requested by the company, the
categories or classes of shares held and the date of their acquisition (Recital 5 of the

113 KATELOUZOU, Dionysia, and Konstantinos SERGAKIS, When Harmonization is Not Enough: Shareholder
Stewardship in the European Union. European Business Organization Law Review, 2021, 22, 220.
114 GARGANTINI, Matteo, op. cit., 58-61. ISBN: 9781839101229; FERRAN, Eilis. Shareholder Engagement
and Custody Chains. European Business Organization Law Review. 2022, 23(507), 516; AHERN, Deirdre, The
Mythical Value of Voice and Stewardship in the EU Directive on Long-term Shareholder Engagement: Rights Do
Not an Engaged Shareholder Make, Cambridge Yearbook of European Legal Studies, 2018, 20, 95.
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Directive 2017/828). The scope of data to be provided to companies may be extended by
Member States.

The personal data of shareholders shall be processed in order to enable the company to
identify its existing shareholders in order to communicate with them directly with a view
to facilitating the exercise of shareholder rights and shareholder engagement with the
company (Article 3a(4) subparagraph 1 of the Directive 2017/828). Member States shall
also ensure that companies and intermediaries do not store the personal data of
shareholders transmitted to them for longer than 12 months after they have become aware
that the person has ceased to be a shareholder (Article 3a(4) subparagraph 1 of the
Directive 2017/828). In this regard it should be underlined that a literal interpretation of
the provisions governing the processing of such data suggests that companies are not
required to delete data enabling identification of shareholders after the permitted
processing period. Consequently, based on this interpretation, companies may
potentially store this data indefinitely, provided it cannot be processed.

3. The Right to Identify Shareholders in the Light of Selected Legal Systems
of Member States

The Polish legislator has not introduced any restrictions on the identification of
shareholders holding only a certain percentage of shares or voting rights (Article 3a(1) of
Directive 2017/828). Therefore, listed companies under Article 68j of the Act on Trading
in Financial Instruments"> (hereinafter also referred to as the “Act on Trading in Financial
Instruments”) are able to obtain information enabling the identification of all their
shareholders, including shareholders who own even a single share in the share capital of
company. The information on shareholders is updated at the end of the trading session
on a given day, allowing for the identification of only direct shareholders."® Under the
provisions of the Stock Corporation Act of 6 September 1965"7 (hereinafter also referred
to as the “AktG” or “German Stock Corporation Act”), a company has the right to request
intermediaries maintaining securities accounts in which the company's shares are
registered to provide information on the identity of shareholders and subsequent
intermediaries (Section 67d(1) sentence 1 AktG). The right of companies to obtain
information enabling shareholder identification is not limited to obtaining information
on shareholders holding only a minimum percentage of shares or votes at the general
meeting. In a manner analogous to the entitlement of companies to identify their
shareholders under the Act on Trading in Financial Instruments, companies that have
been granted the right to identify their shareholders under the provisions of the German
Stock Corporation Act may obtain information on their entire shareholding structure.

Italian law does not allow for the identification of all shareholders. The Italian legislator
is among the few Member States legislators that have introduced the threshold referred
to in Article 3a(1) sentences 2-3 of Directive 2017/828. The company's right to identify
shareholders based on Article 83-duodecies(1) of the Legislative Decree No. 58

115 POLAND Act of 29 July 2005 on Trading in Financial Instruments [Dz.U. z 2024, poz. 722, ze zm., Ustawa
z dnia 29 lipca 2005 r. o obrocie instrumentami finansowymi).
116 Judgment of the Regional Administrative Court in Rzeszéw of 20 May 2025, I SA/Rz 126/25.

117 GERMANY Stock Corporation Act of 6 September 1965 [BGBL. I S. 1089 Aktiengesetz].
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of 24 February 1998 Consolidated Law on Finance"® (hereinafter also referred to as the
“CLF”) applies to shareholders holding shares with voting rights representing more than
0.5% of the share capital.

The provisions of the Polish Act on Trading in Financial Instruments and the provisions
of the German Stock Corporation Act do not impose an obligation on companies to
publish information on requests for the provision of information enabling shareholder
identification. Although Directive 2017/828 does not introduce a similar publication
obligation," the absence of that obligation means that shareholders are not aware that
data enabling their identification have been provided to companies.

Italian law provides for a different rule. Submitting a request for the provision of data
enabling shareholder identification entails an obligation for the company to publish an
announcement in the form of a press release, containing information on the request for
the provision of data enabling shareholder identification and indicating the reasons for
submitting that request. If the request is made by the company at the request of
shareholders, the announcement should include information on the identity of the
shareholders making the request to the company (Article 83-duodecies(4)(1) CLF).

The purpose of processing data enabling shareholder identification is also an issue that
warrants attention. Polish law clearly states that the obtained information enabling
shareholder identification may be processed by listed companies solely for the purposes
of enabling them to identify their shareholders, ensuring direct communication with
them, and facilitating the exercise of shareholders' rights and involvement in company
affairs (Article 68n(1) of the Act on Trading in Financial Instruments). Similar purposes
are established under German legislation (Section 67e(1) AktG).

In this regard, it should be noted that while Polish and German law implement the
principles set out in Article 3a(4)(1) of Directive 2017/828, the rules governing the
processing of data for these purposes are unclear. In the absence of verification
mechanisms for determining the genuine purpose of processing shareholder data,
companies may obtain and process shareholder data for virtually any purpose. This issue
has been evident in the practices of companies based in the Republic of Poland, which
have exercised their right to identify shareholders. In some cases, companies collected
shareholder data solely for the purpose of identifying shareholders in relation to a tender
offer. Although the collection of data for such purposes exceeds the limits provided for in
Article 68n(1) of the Act on Trading in Financial Instruments, it is not sanctioned.
Therefore, the processing of shareholder data for any purpose poses a significant risk that
companies will process the data solely for their own purposes rather than for facilitating
the exercise of shareholder rights or increasing shareholder engagement. In practice,
however, companies may obtain data enabling them to identify shareholders for purposes
not foreseen by the provisions of Directive 2017/828. For example, companies have used

118 | egislative Decree No. 58 of 24 February 1998 Consolidated Law on Finance [Decreto Legislativo 24 febbraio
1998, n. 58, Testo unico delle disposizioni in materia di intermediazione finanziaria, ai sensi degli articoli 8 e 21
della legge 6 febbraio 1996, n. 52].

119 SPOOREN, Marijke, FORIERS, Ruben and Jean-Sébastien ROMBOUTS, The Securities Law Framework:
A Fly in the Ointment of Activist? In HOE, Arie Van and Tom VOS (eds.), Shareholder Activism in Belgium:
Boon or Curse for sustainable value creation? Cambridge-Antwerp-Chicago: Larcier-Intersentia, 2023, p. 283.
9781839702822.
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this data to persuade shareholders to sell their shares in response to a tender offer. This
raises concerns about the lawful use and protection of such information.

In view of the above, it should be considered whether the issue of introducing verification
obligations regarding the genuine purpose of processing shareholder data requires
intervention by the EU legislator. In light of the analysed legislation, only Italian law has
introduced that instrument and, notably, the introduction of the obligation exceeded the
minimum framework of Directive 2017/828. However, in light of the arguments presented
above, this approach should be considered reasonable.

4. The Right to Identify Shareholders of Non-Public
Companies - A Study Based on Polish Law

Although this article focuses primarily on the regulations concerning the identification
of shareholders of companies whose shares are traded on a regulated market, it should be
noted that shareholder identification under Polish law also applies to non-public
companies, i.e. companies whose shares are not traded on a regulated market or in an
alternative trading system.

Under the Act of 15 September 2000 Commercial Companies Code®° (hereinafter also
referred to as the “Commercial Companies Code”), shares of joint-stock companies must
be registered either in a register of shareholders or in a securities depository (Article 328"
of the Commercial Companies Code). The legal situation of such companies is therefore
similar to that of companies subject to the provisions on the right to identify shareholders
resulting from the implementation of Directive 2017/828. To obtain information about
shareholders, companies must submit an application to entities keeping the register of
shareholders (i.e. investment firms or the central securities depository). This register
contain information about securities issued by companies. A request for access to such
information can be made at any time. Furthermore, given that the provisions of the
Commercial Companies Code do not specify the form that such a request should take, it
can be concluded that it may be submitted in any form.

However, unlike companies subject to the provisions implementing Directive 2017/828,
the right to obtain information enabling shareholder identification is not only granted to
companies but also to the shareholders of such companies. In accordance with the
principle "ubi lex non distinguit, nec nos distinguere debemus", the term “shareholder”
should be understood as a person who holds even one share in a company. Furthermore,
in light of the current provisions of the Commercial Companies Code, it should be
considered that shareholders may obtain information on all shareholders from the
register of shareholders or the central securities depository.”' The scope of the requested
information is not limited solely to information relating to the shareholders making the

120 POLAND Act of 15 September 2000 Commercial Companies Code [Dz.U. z 2024, poz. 78, ze zm., Ustawa
z dnia 15 wrze$nia 2000 r. Kodeks spotek handlowych).

121 MICHALSKI, Marek. In KIDYBA, Andrzej (ed.), Kodeks spotek handlowych. Tom III. Komentarz do art.
301-490. Warsaw: Wolters Kluwer, 2020, pp. 174-175. ISBN: 978-83-8187-789-3; WYRZYKOWSKI,
Woijciech. In PINIOR, Piotr, and Janusz Andrzej STRZEPKA, (eds.), Kodeks spotek handlowych. Komentarz.
Warsaw: C. H. Beck, 2024, p. 697. ISBN: 978-83-8356-785-3.
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request.”> Consequently, acquiring even a single share grants unrestricted access to
information about all shareholders, raising significant concerns about the potential
misuse of this information and the proportionality of such disclosure.’?3

Furthermore, unlike the provisions of the Act on Trading in Financial Instruments
implementing Directive 2017/828, the provisions of the Commercial Companies Code do
not establish the purpose of processing shareholder data (regardless of whether such data
are obtained by companies or shareholders). It should therefore be concluded that the
data obtained by companies and shareholders, including information enabling
shareholder identification, may be processed for any purpose allowed by the provisions
of law.

In addition, the provisions of the Commercial Companies Code do not establish the rules
with respect to the maximum periods for retaining data enabling shareholder
identification. The lack of provisions in this regard should be supplemented by the
appropriate application of the provisions of the GDPR Regulation'>4 and other relevant
legal acts regulating the rules applicable to the processing of personal data.®s In this
regard, the basis for shareholders' requests to delete shareholder data could theoretically
be Article 17 of the GDPR Regulation, which entitles them to request the deletion of
personal data. However, the possibility of applying this solution is theoretical -
shareholders have no information that their data disclosed in the register of shareholders
have been made available.

5. Conclusion

When evaluating provisions concerning shareholder identification, it should be noted
that Member States' obligation under Directive 2017/828 to grant companies the right to
identify their shareholders is entirely justified. Before the adoption and implementation
of this directive, the regulatory frameworks in the majority of Member States lacked
specific provisions allowing identification of shareholders by listed companies upon
request. Therefore, when conducting a comprehensive analysis of the right to identify
shareholders as set out in Directive 2017/828, it should be noted that providing companies
with tools for identifying their shareholders offer numerous benefits. Granting
companies the right to identify their shareholders serves as a mechanism supporting the
fulfilment of their obligations towards shareholders and facilitating direct
communication between the company and its investors.

However, granting such rights requires the implementation of appropriate rules
governing the storage, processing, and use of data enabling shareholder identification.
Current provisions may create an information asymmetry in favour of companies. This

122 DABROWSKA, Justyna, op. cit., 22.

123 MIZERSKI, Dominik Shareholder Identification — Towards Providing Companies with Information in their
Shareholders. In WYRZYKOWSKI, Wojciech, ZABA, Mateusz, and Dominik MIZERSKI (eds), Evolution of
Private Law — New Technologies, Katowice: IUS PUBLICUM, 2025, p. 82. ISBN: 978-83-66922-31-0.

124 Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the protection
of natural persons with regard to the processing of personal data and on the free movement of such data, and
repealing Directive 95/46/EC [online]. In EUR-Lex. Available from: https://eur-lex.europa.eu/eli/reg/
2016/679/0j/eng
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could cause investors to move their investments to other non-equity securities. A well-
structured legal framework should strike a balance between the company’s interest in
accessing data enabling identification of shareholders and the need to protect the privacy
and personal data of those shareholders. In this context, special importance should be
given to provisions that clearly define the purposes of data processing, as well as to the
introduction of verification mechanisms ensuring that shareholder data is used strictly
in accordance with legal requirements.

As noted in the article, neither Directive 2017/828 nor the legislations of most of the
examined Member States provide sufficient rules governing the processing of shareholder
data. This creates a risk that such data may be used for purposes other than those
permitted by law, thereby confirming the validity of the research thesis. Introducing clear
and precise regulations in this area is essential for ensuring transparency and trust in the
relationship between companies and their shareholders. Therefore, Member States
should take legislative action to address the gaps resulting from the insufficient
implementation of Directive 2017/828.

At the same time, the issue of shareholder identification should be considered within the
broader context of promoting shareholder engagement at EU level. While this instrument
could improve communication between companies and their shareholders, its actual
impact on enhancing shareholder engagement appears to be rather limited from
a theoretical perspective. Therefore, the right of companies to identify their shareholders
should be regarded as a supportive rather than a decisive tool for fostering shareholder
engagement within the EU corporate governance framework. Additionally, a broader
interpretation of Directive 2017/828 suggests that the EU legislator was mistaken in
assuming that all shareholders would benefit from being actively involved in a company's
affairs. Consequently, the adopted measures may fail to consider the various investment
strategies and objectives of different shareholder groups, particularly those who prefer
a passive, short-term or diversified approach, and those who do not wish their
involvement in companies' shareholdings to be disclosed.
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Abstract: The Minimum Tax Directive (Directive 2022/2523) introduced a corporate
minimum tax of 15% on profits of large multinational enterprises. The Directive
incorporates a groundbreaking global initiative, the OECD/G2o Pillar Two (or GloBE)
model rules on Base Erosion and Profit Shifting. This study investigates the potential
effectiveness of the Directive in ensuring a minimum level of corporate taxation using
doctrinal legal research methodology with elements of economic literature. The study
reveals that legal uncertainties and potential disparities in the implementation and
enforcement of the Directive may seriously undermine its effectiveness, while political
developments at the global level also call into question the result of the Directive on the
competitiveness of EU multinationals. Nonetheless, the Directive remains an important
component of EU regulation of corporate taxation.

Keywords: Pillar Two; Global Minimum Tax; BEPS; Minimum Tax Directive; legal
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1. Introduction

Tax base erosion and profit shifting by large multinational corporations reduces public
revenues and impedes the functioning of the internal market. Tackling corporate tax
avoidance and aggressive tax planning has become one of the key priorities of the
European Union, despite its lack of competence in the field of direct taxation.’?” The

126 This research was funded by the grant titled “A Macroeconomic investigation of base erosion and profit shifting
in European Union” (Grant No 82142), awarded by the Special Account for Research Funds of the International
Hellenic University. It falls under task 2 of the program “Measures to Promote Research through Financial Support
to Laboratories and Institutes of the International Hellenic University” (Code No. 80734).

27 PANAYI, Christiana HJI. Corporate tax reform in the European Union: are the stars finally aligned? Yearbook
of European Law [online]. 2023. Doi:10.1093/yel/yead006, p.12.
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implementation of the OECD initiative on a Global Minimum Tax through the
Minimum Tax Directive in 2022 was a significant and decisive step towards this goal.

The upcoming application of the corporate minimum tax rules raises the question of
whether the new Directive will be effective in accomplishing a minimum level of
corporate taxation and reducing tax competition among member states. The aim of this
paper is to assess whether the Directive provides a compehensive, uniform and robust
legal framework to achieve its objective, namely to ensure that the profits of
multinationals are taxed where value is created, within the OECD framework. In order
to do so, the study employs doctrinal legal research methodology by reviewing legal
literature with insights from economic studies.

The following section includes a brief presentation of the OECD Pillar Two initiative and
its implementation with the Minimum Tax Directive. Section 3 discusses the expected
outcomes of the Directive, the legal challenges that may arise in its implementation, the
design and scope limitations of the Directive and the role of institutional challenges
within and outside the EU on its effectiveness. Section 4 concludes with some final
remarks.

2. The Minimum Tax Directive in Context

2.1 The OECD Global Anti-Base Erosion Model Rules (Pillar Two)
and their Effect

Following its 2015 Action Plan on Base Erosion and Profit Shifting (BEPS), in 2021 the
OECD/G20 reached a landmark agreement to tackle aggressive tax planning by
multinational undertakings (MNEs), especially in the digital economy. The project
comprises of two working streams: Pillar One, which aims to the re-allocation of taxing
rights to the jurisdiction where value was created, and Pillar Two, which implements a
Global Minimum Tax. Pillar Two applies to large groups with combined revenue of more
than EUR 750 million and ensures that, when MNEs are taxed with an effective tax rate
of less than 15% in a jurisdiction where they operate, a top-up tax will apply to reach the
minimum tax rate of 15%. The OECD rules are included in a soft-law instrument that
may be implemented in national law without a need for amendment of existing
international tax treaties.’?

The initiative seeks to raise tax revenues by tackling profit shifting to tax havens and
create a level playing field among jurisdictions; an OECD Working Paper estimates that
it will reduce global profit shifting by half and significantly affect the global allocation
of investment.3° Economic literature indicates that investments from MNEs in tax
havens are approximately 40% of total investments from MNEs.3' Further economic

128 SCHERLEITNER, Moritz. The EU Minimum Tax Directive—A conceptual discussion of a bold policy
move. European Law Journal [online]. 2024, 30(4), 653-667. D0i:10.1111/eulj.12542.

129 See, inter alia, DOURADO, Ana Paula. Pillar Two from the Perspective of the European Union. British Tax
Review, 2022, (5), 573-600. Available at: https://ssrn.com/abstract=4287836.

130 The Global Minimum Tax and the taxation of MNE profit [online]. Organisation for Economic Co-Operation
and Development (OECD), January 2024. Doi:10.1787/9a815d6b-en.

BBLVASILAKIS, Athanasios and VLACHOS, Vasileios. Country Level Determinants of Base Erosion and Profit
Shifting (BEPS): A Systematic Literature Review. Hacienda Publica Espariola / Review of Public Economics,
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studies agree on the effectiveness of the initiative in raising tax revenues, although they
warn that countries may continue their tax competition using state subsidies or tax
credits.3> Nonetheless, there are also studies questioning the potential of the agreement,
since, from a political perspective, countries where MNEs reside have a strategic
disincentive to adopt the Global Minimum Tax because of the great losses for their
companies.’33

2.2 Overview of the Directive

The European Union has opted for a Directive in order to incorporate the Pillar Two
rules. The legal basis of the Directive is Article 115 TFEU, emphasizing thus the
importance of uniform implementation for the internal market. The Directive should be
seen in context with the rest of the EU initiatives in the field of corporate tax avoidance
and aggressive tax planning, taking also into consideration the lack of EU competence
in the field of direct taxation.34

e After an unusually short negotiation period,35 the Minimum Tax Directive3® was
published in December, 2022. In line with OECD Pillar Two rules, the Directive
introduces the following taxing rights:The EU member state implementing the
Directive should apply a top-up tax to parent entities located in its territory on
the undertaxed profits of their groups around the world (Income Inclusion
Rule -IIR).

e The same EU member state may also apply a top-up tax to any undertaking
operating in its jurisdiction on its group’s undertaxed profits worldwide, as long
as they were not already taxed under the other two rules (Under-Taxed Payments
Rule-UTPR).

e According to the Qualified Domestic Minimum Top-Up Tax (QDMTT), an EU
member state may apply the minimum tax (15 %) on profits from domestic
operations of any domestic or foreign MNE within the Directive’s scope.

Countries who elect to apply the QDMTT should notify the Commission 37 in order to
ensure sufficient certainty for other member states and tax payers. Certain categories of
entities (eg. government entities, pension funds) are excluded from the scope of the
Directive.38 In addition, according to transitional rules, the IIR and UTPR application is

2025 (forthcoming). Available at: https://hpe-rpe.org/wpfd_file/country-level-determinants-of-base-erosion-and-
profit-shifting-beps-a-systematic-literature-review/

132 For example, JANEBA, Eckhard, and Guttorm SCHJELDERUP. The global minimum tax raises more revenues
than you think, or much less. Journal of International Economics [online]. 2023, 103837.
D0i:10.1016/j.jinteco.2023.103837. DEVEREUX, Michael., and VELLA, John. The impact of the global
minimum tax on tax competition. World Tax Journal [online]. 2023, 15(3). doi:10.59403/126a4mh.

133 CUI, Wei. Strategic incentives for adopting the global minimum tax. Journal of Legal Analysis [online].
2024, 16(1), 211-234. doi:10.1093/jla/laae008.

134 For the discussion see PANAYI (n 2) and SCHERLEITNER, Moritz (n 3).

15 PANAYI, (n 2) 246.

136 Council Directive No 2022/2523 of 14 December 2022 on ensuring a global minimum level of taxation for
multinational enterprise groups and large-scale domestic groups in the Union[online]. In EUR-Lex. Available
from: https://eur-lex.europa.eu/eli/dir/2022/2523/oj/eng.

137 Article 11 para. 4 of the Directive.

138 See Article 2, as well as Article 17 on the exemption of international shipping income.
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postponed for five years for MNEs which are at the initial phase of their international
activities, as well as for large-scale domestic groups.’°

The top-up tax applies whenever the effective tax rate is below 15 %. The effective tax
rate is calculated at a jurisdictional level according to specified rules within the
Directive, based on each untertaking’s financial accounts and after compuattion
of ‘adjusted cover taxes’ and ‘net qualifying income’.'4° It should not be confused with
the statutory tax rate, which is the legally established tax rate for corporate income in
each jurisdiction and does not take into account other factors, such as tax base inclusion
rules.

A certain amount of income equal to 10% of payroll costs and 8% of the value of tangible
assets in the concerned jurisdiction may be excluded from the taxable income
(‘substance carve-outs’). These excluded amounts will be gradually reduced to 5% of
both payrolls and asset values within 10 years. Finally, a recent amendment of the
Directive on Administrative Cooperation in the field of taxation (DACg) introduces new
rules to facilitate the implementation of the minimum tax.'#!

3. Assessment of the Directive

3.1 The Significance and Potential Effect of the Directive

The Minimum Tax Directive has been described as a ground-breaking development, as
the introduction of a minimum level of corporate taxation in the EU had been previously
considered a ‘chimaera’.#* It is expected to have a positive effect on the functioning
of the internal market, because it reduces distortions due to differential tax regimes,
despite the inevitable implementation costs."3> What is more, tackling aggressive tax
planning and tax avoidance has been recognized as a top priority for the internal market
in the 2024 Letta Report,#4 which explicitly highlights the need to further support
and strengthen the Commission’s efforts towards the effective application of this
particular Directive. The binding nature of the Income Inclusion Rule (IIR) for MNEs
and large-scale domestic entities, in combination with the QDMTT and the UTPR,
ensure the compliance of the rules with the TFEU.'5 In addition, the Pillar Two rules are
a viable alternative to EU unilateral actions on tax avoidance, especially in the digital

139 Articles 49 and 50.

140 See mainly recital 11, as well as Articles 15-16 on the qualifying income and 25 on the calculation of the
effective tax rate.

141 Council Directive No 2025/872 of 14 April 2025 amending Directive 2011/16/EU on administrative
cooperation in the field of taxation [online]. In EUR-Lex. Available from: https://eur-
lex.europa.eu/eli/dir/2025/872/oj/eng

142 PANAYI (n 2) 249.

143 SCHERLEITNER (n 3) 660.

144 L ETTA, Enrico. Much more than a market. European Council [online]. 10 April 2024. Available
from: https://www.consilium.europa.eu/media/ny3j24sm/much-more-than-a-market-report-by-enrico-letta.pdf.
145 DOURADO (n 4). See also DE BROE, Luc. Article: some EU and tax treaty law considerations on the draft
EU directive on global minimum taxation for multinationals in the union. Intertax [online]. 2022, 50(Issue 12),
874-887 (876).
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economy, evading potential trade conflicts with third countries and ensuring uniform
implementation.'4°

Economic literature focusing on the EU is also optimistic on the financial outcomes of
the Directive. A recent Policy Brief for the European Commission estimates that
Corporate Income Taxes in the EU will increase by 7,1 % or EUR 26 billion annually.4”
Other studies also conclude that the Directive is successful in setting a minimum floor
for corporate taxation and reducing tax competition among jurisdictions,8 although it
should be noted that earlier studies were far more optimistic on the Directive’s potential
contribution to the increase of total tax revenues in the EU.49 The differences in
economic estimates may be attributed to the different assumptions that each study
follows, while it should also be noted that the behavioural responses of MNEs cannot be
predicted and therefore they are not taken into account.’s®

3.2 Legal Challenges and Criticism

On the other hand, various commentators point to the difficulties of implementing the
global minimum tax within the European Union legislative framework. The first thread
of skepticism revolves around the requirement of unanimity among member states for
direct taxation matters,”” although this obstacle was surpassed during the
implementation of the Directive, presumably because of the external political pressure
of the US administration.’>> Nonetheless, it is further argued that the prerequisite of
unanimity in decision making is likely to cause problems in the effective application of
the new rules, since the Directive is based on a soft-law instrument that will continue to
evolve outside the EU and the obligations may be differently perceived by each member
state.'>3

A second line of legal arguments questioning the effectiveness of the Directive focus on
the substance carve-out rules: although the exclusion of payroll costs and tangible assets
was obviously set to encourage investment, the rule seems outdated and
disadvantageous for innovation-driven businesses.’>* Moreover, the rules may be abused

146 FU, Shaun. Tax challenges of a digitalizing europe — A comparative analysis of the multilateral two-pillar
solution with the european commission’s proposals. Zeitschrift fiir europarechtliche Studien [online]. 2022, 25(3),
651-686. D0i:10.5771/1435-439x-2022-3-651

147 BRUN, Lidia, et al. The impact of the global minimum tax on corporate tax revenues: evidence for EU Member

States. JRC Publications Repository [online]. 29 January 2025. Available
from: https://publications.jrc.ec.europa.eu/repository/handle/JRC141119. All websites were viewed on 7
September 2025.

148 GSCHOSSMANN, Emilia, et al. The EU’s new era of “fair company taxation”: the impact of DEBRA and
Pillar Two on the EU Member States’ effective tax rates. International Tax and Public Finance [online]. 2025.
doi:10.1007/s10797-025-09886-9.

149 BARAKE, Mona, et al. Article: revenue effects of the global minimum tax under pillar two. Intertax [onling].
2022, 50(Issue 10), 689-710. D0i:10.54648/taxi2022074.

150 BRUN et al. (n 22) 3-4.

151 KENDRICK, Maria. The legal (im)possibilities of the EU implementing the OECD/G20 inclusive framework
on base erosion and profit shifting. Global Trade and Customs Journal [online]. 2022, 17(Issue 1), 19-24.
Doi:10.54648/gtcj2022003.

152 See HAKELBERG, Lukas. Forced exit from the joint-decision trap: US power and the harmonisation of
company taxation in the EU.Journal of European Public Policy [online]. 2024, 1-25.
D0i:10.1080/13501763.2024.2336111.

153 SCHERLEITNER (n 3) 660.

154 See DE BROE (n 20) 879.
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by MNEs displacing their activities in order to obtain favourable tax results.’s> Indeed,
economic research equally indicates the significant effect of the substance income
exclusion rules in Pillar Two.'5® Nonetheless, the substance carve-outs also have positive
effects’s” and appear to be the best possible compromise, ensuring at the same time
compliance with the freedom of establishment.’>® In addition to carve-outs, the scope
exemptions are mentioned as capable of impeding effective compliance, because
in-scope MNEs may be susceptible to corporate restructuring with the purpose of
continuing their profit shifting and evading minimum taxation.’»

Another important issue raised by legal literature is the absence of dispute resolution
mechanisms. The complex and technical nature of the rules is particularly susceptible
to causing disputes regarding application or issues of double taxation. In addition,
investor-state arbirtration procedures in accordance with international investment
treaties are very likely to arise, and they may undermine the effectiveness of the
Directive, especially when third countries are involved.'®® No dispute resolution
mechanism is included in the Directive, nor in the OECD rules, while existing dispute
resolution provisions do not seem to be applicable. This fact may lead to fundamental
rights allegations before the CJEU because of lack of effective remedies.** Therefore, it
is proposed that dispute resolution rules are inserted both in the Directive and the
OECD Model Rules through a multilateral convention.!

Finally, in one opinion, the differences in tax treatment which arise in different domestic
and cross-border scenarios of MTD application result in violation of EU fundamental
freedoms.’®3 However, it should not be disregarded that, when these differences in
treatment may be attributed to the disparities in member state’s legislation, they cannot
qualify as unequal treatment.’® The transitional rule of five-year suspension for large-
scale domestic groups also does not seem to constitute a breach of fundamental
freedoms %5, since a certain degree of discrimination may be justified for reasons of
public interest, such as the Directive’s objective to limit tax competition.'6®

155 BIONDI, Yuri. Corporate control and exceptions to minimum corporate taxation: a step toward fairness or
financialisation? Accounting, Economics, and Law: A Convivium [online]. 2022. Doi:10.1515/ael-2022-0054,
413. PANAYI (n 2) 251.

156 SCHJELDERUP, Guttorm, and Frank STAHLER. The economics of the global minimum tax. International
Tax and Public Finance [online]. 2023. doi:10.1007/s10797-023-09794-w.

157 As they minimize distortions between taxation of foreign and domestic entities, see SCHERLEITNER (n 3)
658.

158 DE BROE (n 20) 879.

159 BIONDI (n 26) 411-412.

160 KRATZLMEIER, Fabian, and NAVARRO, Aitor. Article: escaping minimum taxation through investor-state
arbitration? A closer look at the robustness of the EU GIoBE directive. Intertax [online]. 2025, 53(Issue 5),
465-487. D0i:10.54648/taxi2025043.

161 PANAYI (n 2) 251-252.

162 DE BROE (n 20) 879 et seq.

163 DE WILDE, Maarten Floris, and Ciska WISMAN. Why all top-up tax variants in the EU Pillar Two Directive
collide with the EU's fundamental freedoms (and how to solve this). SSRN [online]. 2025. Available from:
d0i:10.2139/ssrn.5296827.

164 See for example Judgment of the Court of Justice of 29 November 2011. National Grid Indus v. Inspecteur van
de Belastingdienst Rijnmond. Case C-371/10 [online]. In EUR-Lex. [accessed on 2025-07-09]. Available from:
https://curia.europa.eu/juris/document/document.jsf?text=&docid=115461&pagelndex=0&doclang=EN&mode=
Ist&dir=&occ=first&part=1&cid=19353902, para. 62.
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166 DE BROE (n 20) 877.

53



All in all, the nature of the Pillar Two rules as an international soft law instrument and
the potential exemptions from the general rule are two serious challenges for the
Directive's effective implementation. Commission guidance on the application of the
Directive would to an extent contribute to effective and uniform enforcement. What is
more, the lack of dispute resolution mechanisms appears to be the most significant issue
in the application of the Directive, as it may trigger fundamental rights issues.

3.3 Designand Scope Limitations

As of July, 2025, all EU countries had implemented the Directive. Four member states-
namely Estonia, Latvia, Lithuania, and Malta- have elected to defer the application
of the rules for six years,'®” as allowed by the Directive for countries with less than
12 in-scope parent entities within their territory,'*® while Slovakia implemented only the
QDMTT, deferring the rest of the rules. This delay in application, in combination with
the rest of the transitional rules, may create an uneven field for companies subject to the
Directive.

In its 2024 report on global tax evasion,’® the EU Tax Observatory highlights four
‘loopholes’ that undermine the effectiveness of the global minimum tax. Apart from the
substance carve-outs that may give firms incentives to move their production in low-tax
jurisdictions as already discussed above, the report draws attention to the relatively low
15% rate, tax credits (eg. for research and development) that may be used to reduce the
effective tax rates and, finally, the suspension of the Under-Taxed Payments Rule
(UTPR) until 2026 for countries having a corporate income tax rate of at least 20%. '7°

With regard to the risk of states undermining the effectiveness of the minimum tax by
adjusting their tax incentives, tax credit or state aid schemes, it should be noted that
both the OECD Model Rules and the Directive mention that the jurisdiction should ‘not
provide any benefits related’ to the rules, a requirement mentioned in the literature as
the ‘No-Benefits Requirement’. ' However, this rule is worded in a generalised manner
and in no way it should be seen as seriously affecting the competence of states to
formulate their tax policies with regard to tax incentives and subsidies. The only type of
such measure that may qualify as taxable income for the purposes of the Directive is the
‘qualified refundable tax credit’, ie. a tax credit which becomes refundable within four
years, as a cash payment or cash equivalent.”? Other types of measures (eg. tax
preferences that allow for an additional deduction from the tax base, taxes retained by
the entity in order to be invested) do not increase the net income for the purposes of the

7 Pillar  Two  Country  Tracker. PwC [online]. [no  date].  Available  from:
https://www.pwc.com/gx/en/services/tax/pillar-two-readiness/country-tracker.html#pdf-download.

168 Article 50.

169 ALSTADSATER, Annette et al.. Global Tax Evasion Report 2024. EU Tax Observatory [online]. [no date].
Available from: https://www.taxobservatory.eu//www-site/uploads/2023/10/global _tax_evasion_report 24.pdf,
52-54.

10 As per OECD Administrative Guidance of 2023, see The Under-Taxed Payments Rule -
oecdpillars.com. oecdpillars.com — Independent Insights and Analysis on the OECD Two Pillars Solution [online].
[no date]. Available from: https://oecdpillars.com/pillar-tab/the-under-taxed-payments-rule/.

1”1 DEN RIDDER, Laura, Pieter RUIGE, and Maarten Floris DE WILDE. Fiscal Subsidies Aspirers Beware of
the No Benefit Requirement in Pillar Two. SSRN Electronic Journal [online]. 2023. Available from:
doi:10.2139/ssrn.4564923. In the Directive the requirement is mentioned in the definitions of Article 3.

172 Article 3 (38) and 16 (5)of the Directive.
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Directive'”? and have a different effect on the calculation of the effective tax rate.
Therefore, tax competition may to an extent be retained by a different mix of policies.'74
In addition, the lack of specific guidance on the ‘no-benefits requirement’ within the
Directive entails the risk of divergent interpretation among national authorities, who
will be responsible for the application of the rules.

The above-mentioned uncertainties strengthen the argument that the success of the
global minimum tax is greatly dependent on de facto implementation by national
legislation, as well as enforcement action of competent national authorities. The OECD
lacks proper enforcement and monitoring mechanisms, although the EU may prove
more effective in centralised enforcement.'7s

3.4 Institutional Challenges

Political pressures by third-country jurisdictions may affect the willingness of EU
countries to pursue the Directive’s goals. The United States withdrew from the Pillar
Two negotiations in early 2025 and subsequently issued a statement before G7 that they
endorse a ‘side-by-side’ approach that would exclude US groups from the application of
the IIR and UTPR."7® Other major jurisdictions such as China and India have equally not
implemented Pillar Two rules; China is believed to be indifferent to the global minimum
tax because of the tax residence position of its largest MNEs, which would be marginally
affected.'”” Large economic powers such as Australia, Japan, Brazil, and Canada have
enacted the Pillar Two rules, but it is notable that research examining the prospects and
hurdles of incorporating Pillar Two in these jurisdictions is scarce.

The negative political developments, especially on behalf of the US, have led
commentators'?® but also professional and business associations within the EU'79 to call
for a temporary suspension of the Directive. This opinion is based on the competitive
disadvantage that the Directive would bring to European MNEs, given that the
application of the core provision of the Directive, the Income Inclusion Rule, will result

173 See EUROPEAN COMMISSION. Frequently Asked Questions on Pillar 2 Directive [online, no date].
Available from:  https://taxation-customs.ec.europa.eu/system/files/2023-12/20231222%20Pillar%202%20
technical%20FAQ.pdf, 11 and 24.

174 For the discussion in the context of OECD rules see CHEN, Jingxian and CHOW, Wilson. Global Minimum
Tax Reform and the Future of Tax Competition. Bulletin for International Taxation [online]. 2023, 77(8).
doi:10.59403/24gqzfd.

175 SCHERLEITNER (n 3) 662-663.

176 G7 Statement on Global Minimum Tax. U.S. Department of the Treasury [online]. 28 June 2025. Available
from: https://home.treasury.gov/news/press-releases/sb0181

177 NOKED, Noam, and Jingyi WANG. Chinese companies in tax havens. Journal of International Economic
Law [online]. 2024. doi:10.1093/jiel/jgae035.

178 See PARADA, Leopoldo. Pillar Two in Europe: Tax Justice or Strategic Misstep? Kluwer International Tax
Blog [online]. 16 July 2025. Available from: https://legalblogs.wolterskluwer.com/international-tax-law-
blog/pillar-two-in-europe-tax-justice-or-strategic-misstep/. This view is also supported by DE WILDE and
WISMAN (n 39).

179 See for example Opinion Statement 2/2025 on the Introduction of a Temporary Pause of Pillar 2 Extra-
Territorial Rules (IR & UTPR) Under Article 32 EU Minimum Tax Directive. CFE Tax Advisers Europe [online].
6 June 2025. Available from: https://taxadviserseurope.org/project/opinion-statement-2-2025-on-the-
introduction-of-a-temporary-pause-of-pillar-2-extra-territorial-rules-iir-utpr-under-article-32-eu-minimum-tax-
directive/.
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in European MNEs being taxed on the profits of all their worldwide operations, whereas
the same may not be the case for entities in foreign jurisdictions.

Despite the voices arguing for the limited effectiveness of the rules, at the time of writing
of this paper, the European institutions have not expressed any reservations with regard
to the application of the Directive. On the contrary, according to its 2025 programme,'8°
the European Commission continues to pursue further major initiatives on tax
avoidance, with the parallel target of decluttering the European tax system to the benefit
of European enterprises.

4. Conclusion

The implementation of the OECD Pillar Two rules in the European legal order is
a groundbreaking development, but its effectiveness is greatly dependent on a country’s
willingness to pursue its objectives, but also on the undertakings’ responses to the new
legislative framework. The most significant legal issues that may arise in the application
of the Directive concern the effect of OECD guidance on its interpretation, the abuse
of the substance carve-out rules and the lack of dispute resolution mechanisms within
the Directive or the OECD framework. The latter problem could be addressed with an
amendment of the Directive.

The effectiveness of the Directive is also hampered by limitations inherent in the OECD
rules, particularly by the fact that tax competition may continue by other forms of tax
incentives and state support to particular enterprises or economic sectors. In addition,
given the variety and extent of transitional provisions, the real effects of the Directive
will not be immediately evident. At the same time, the European Union seems to have
been left alone to lead the fight against tax avoidance by implementing the global
minimum tax, since other major global players have endorsed a ‘wait-and-see’ approach.
Nonetheless, tackling tax avoidance remains a European priority and therefore the
Minimum Tax Directive remains an important element of European policy.

This paper has identified the most important issues concerning the interpetation and
effectiveness of the Directive, as raised by legal literature. Due to the wide scope of the
topic, the study could not provide an in-depth analysis of each issue. Further research
may focus on pertinent legal questions, such as the issue of dispute resolution, the
application of transitional and income exclusion rules in practice, and the effect of tax
incentives on the robustness of the Directive. Additional economic studies on the real
effects of the Directive and the exact impact of its derogation provisions would also
provide valuable evidence to inform the policy dialogue.

180 See EUROPEAN COMMISSION, Commission Work Programme 2025.  Available
from: https://commission.europa.eu/strategy-and-policy/strategy-documents/commission-work-
programme/commission-work-programme-2025_en.
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Abstract: The proliferation of digital technologies creates several risk vectors for
businesses. In the article, we addresses the issue of unfair commercial practices
occurring in the digital space, inter alia, with the use of Al technologies. The situation is
particularly alarming for entrepreneurs who use digital marketing tools, as legal liability
is a fundamental problem, especially in the case of consumer-oriented content. The
basic hypothesis is to assess whether the current legal framework is sufficient to punish
such practices by using common legal instruments. In the process of writing this article,
we used standard social scientific methods such as analysis and synthesis.
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1. Introduction

Digital transformation in genere brings entrepreneurs (traders) more ways of interaction
with consumers. Consumer needs the world across rapidly changed, and businesses
require innovative solutions. Many core concepts of trade change are undergoing
a digital revolution, impact of digitalization and new technologies are now entering this
space.®® The flip side of the coin is the challenge of protecting legitimate interests
of consumers. Deceptive marketing techniques and online shopping issues came to the
fore during the pandemic. Malpractices such as: hidden or disguised advertising, hidden
manipulative practices like deceptive design or dark patterns'®3; misleading commercial

181 This contribution is funded by the EU NextGenerationEU through the Slovak Republic's Recovery and
Resilience Plan as part of the Artificial Intelligence for Legal Professions (AILE) project No. 09105-03-V02-
00038.

82 As e.g. CIHANOVA, Jana. KRETKOVA, Anna. RICHTER, Stépén, YUSUPOVA, Regina. pointed out in
their chapters In: Horizons of law in business and finance [electronic document] / GRMELOVA, Nicole.
TOMCIAK, Petr [editor]. 1. ed. Bucharest: ADJURIS - International Academic Publisher, 2023. - ISBN
(electronic version of the book) 978-606-95862-2-8 [online] and In: Challenges of Law in Business and
Finance [electronic document] / GRMELOVA, Nicole. TOMCIAK, Petr [editor]. 1. ed. Bucharest: ADJURIS
— International Academic Publisher, 2021. - ISBN (electronic version of the book) ¢78-606-95351-1-0
[online]

18 Dark patterns defined as commercial practices deployed through the structure, design or functionalities of
digital interfaces or system architecture that can influence consumers to take decisions they would not take
otherwise can affect their transactional decisions. European Commission. COMMISSION STAFF WORKING
DOCUMENT FITNESS CHECK. [online]. 2024 [viewed 23 September 2025]. Available at:
https://commission.europa.eu/document/download/707d7404-78e5-4aef-acfa-
82b4cf639f55_en?filename=Commission%20Staff%20Working%20Document%20Fitness%20Check%200n%2
0EU%20consumer%20law%200n%20digital%20fairness.pdf
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practices of social media influencers based on parasocial relationships'®4, unfair practices
related to the marketing of the price, digital contracts issues, unfair personalisation
targeting and practices related to the marketing of the price,®> addictive design or
gaming'®®, etc. Older consumers, lower age consumers and consumers with lower
education levels (vulnarable consumers) are more impacted by these malpractices. At
the first sight EU consumer law does not appear to be sufficiently clear or effective in
tackling practices in the digital environment which undermines the -effective
enforcement of consumer rights and here comes the question of the ability of the
average or vulnerable consumer to take informed transactional decisions.

Up to 84%* of retailers already use artificial intelligence to execute and
manage"shopping campaigns," illustrating the growing role of artificial intelligence (AI)
inoptimizing business strategies.®®” Al accelerates and streamlines processes. However,
it is also necessary to reflect the flip side of the coin, the challenge of protecting
legitimate interests of consumers. Al is transforming e-commerce, enabling merchants
to interact with consumers in sophisticated ways, but also raising issues such as
manipulation, responsibility for content disseminated on the internet, the conflict
between regulation and freedom of expression, the spread of hoax news, and the
problem of the "liar's dividend." This is particularly worrying as humans are still
relatively unreliable at identifying Al-generated content and often fail to recognize they
are interacting with a machine rather than a real person.’®® According to Ovidiu, aspects
of unreality in synthetic content are not easily recognizable to the human eye, nor the
observer's belief'is developed on the basis of objective facts.®®¥ Against this backdrop, the
central hypothesis of this article is: Is the current consumer protection framework
effective in addressing Al-related unfair commercial practices, such as Al washing and
manipulative dark patterns? This brings to the fore the discussion on the challenges of
consumer protection in the Al era. Through the method of analysis and synthesis, we
attempted to link the elements under scrutiny so that we could observe the relationship
between Al technologies and unfair competition.

184 Many of these practices that influencers uses most frequently in order to get the consumer to make an economic
decision based on the information provided breach existing EU law, e.g. the Directive on unfair commercial
practices, the Digital Services Act and the Audiovisual Media Services Directive See further: STREMY, Jana. The
legal issues of influencer marketing. In: Horizons of law in business and finance [electronic document] /
GRMELOVA, Nicole. TOMCIAK, Petr [editor]. 1. ed. Bucharest: ADJURIS - International Academic Publisher,
2023. — ISBN (electronic version of the book) 978-606-95862-2-8, [online] p. 77-87

185 E.g. data collection and processing, combined with analysis of consumer behaviour and cognitive biases, can
be used to influence consumers to make decisions that may be contrary to their best interests.

186 E g. digi services that press consumers to spend more time and money (maintain using the service), commonly
gambling-like features in video games.

187 Artificial Intelligence and Consumer Protection (Technical note produced within the framework of UNCTAD
informal Working Group on Consumer Protection in e-commerce) 2024

18 NORWEGIAN CONSUMER COUNCIL. Ghost in the machine [online]. 2023. Awvailable at:
https://doi.org/10.1073/pnas.2208839120

189 OVIDIU, Daria. Problematising the (deep)fake Self in Fashion for Al Governance [online]. 2023 [viewed 25
September 2025]. Awvailable at: https://dirittomodaearti.it/problematising-the-deepfake-self-in-fashion-for-ai-
governance/
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2. Dark Patterns Driven by Al - A Threat to the Future?

The use of artificial intelligence in the EU platform is regulated by the Al Act, which was
formally adopted on 21 May 2024 and entered into force (with some exceptions) on
1 August 2024.19° Al Act is the EU's first set of rules on Al. It provides us a ,risk-based
approach® classification for Al systems with variety of divergent requirements and
obligations. Despite the fact that these Al applications are useful, they also create fertile
ground for abusive practices, which are not easily detectable for consumers. Many
consumers are unaware that they are being manipulated by "dark patterns" . In 2022, the
European Commission and national consumer protection authorities across the EU
conducted two sweeps ans one of them was focused on using dark (deceptive) patterns
on websites and apps. The Commission’s 2022 dark patterns study based on showed that
97% of the most popular websites and apps used by EU consumers involved at least one
dark pattern (e.g. Confirmshaming like a passive-aggressive marketing strategy and
emotional manipulation, Nagging like asking repeatedly the same request, Roach Motel
like managing digital subscriptions like forced registrations and difficult cancellations,
Drip Pricing like hidden costs, Urgency like deceptive fake countdown timers,
Sneaking, e.g. additive obligatory charges to a transaction at the final stage, etc.)! Due
to the EU public consultation, 89% of consumers reported being perplexed by dark
patterns in web or app design (online interfaces) and 76% of consumers felt pushed to
buy something.’> In one of its reports'93, the OECD stated that, from the perspective of
EU legislators, legislation that can address selected dark patterns Unfair Commercial
Practices Directive Art. 6 Misleading conduct (price, main characteristics), Art. 7
Misleading omissions (price, main characteristics) or Art. 8-9 Aggressive practices
(undue influence, especially in the case of vulnerable consumers).

In May 2025, the European Consumer Organization (hereinafter also referred to as
"BEUC") notified Shein through the European Commission of a possible violation of
consumer law in connection with the use of dark patterns that manipulate customers and
encourage impulse purchases. Subsequently, on June 5, 2025, BEUC, together with 25
member consumer organizations from 21 countries, filed a formal complaint against
Shein with the European Commission and national consumer protection authorities.’94
In its complaint, BEUC specifically pointed to low-stock alerts, countdown timers, and
push notifications that keep customers interacting with the platform and encourage
overconsumption.”> In its complaint, BEUC is seeking, through the European

19 The Al Act was published in the Official Journal of the European Union on the 12 July 2024,

PIEUROPEAN COMISSION. Behavioural study on unfair commercial practices in the digital environment: dark
patterns and manipulative personalisation. Final Report. [online]. 2022 [viewed 23 September 2025]. Available
at: https://op.europa.eu/en/publication-detail/-/publication/606365bc-d58b-11ec-a95f-01aa75ed71al/language-en
192 COMMISSION STAFF WORKING DOCUMENT FITNESS CHECK. [online]. 2024 [viewed 23 September
2025]. Available at: https://commission.europa.eu/document/download/707d7404-78e5-4aef-acfa-

193 OECD. Dark Commercial Patterns OECD digital economy papers [online]. 2022 No. 336 [viewed
24 September  2025]. p. 20 Available at:  https://www.oecd.org/content/dam/oecd/en/publications/
reports/2022/10/dark-commercial-patterns 9f6169cd/44f5e846-en.pdf

1% BEUC. Consumer groups file complaint against SHEIN for dark patterns fuelling over-consumption. [online].
2025 [viewed 24 September 2025]. Available at: https://www.beuc.eu/press-release/consumer-groups-file-
complaint-against-shein-dark-patterns-fuelling-over-consumption

195 BEUC. Click to buy (more), How fast fashion giant SHEIN uses dark patterns to push overconsumption.
[online]. 2025 [viewed 24 September 2025]. Available at: https://www.beuc.eu/sites/default/files/
publications/BEUC-X-2025-051_How _fast fashion_giant SHEIN_uses_dark_patterns.pdf
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Commission, to achieve greater transparency and disclosure of data on which the
company bases its misleading marketing claims such as "stocks are low" or countdown
timers to the end of sales. The complaint was filed four months after the European
Commission and the Consumer Protection Cooperation Network (CPC) launched an
investigation into the fashion giant's compliance with European consumer legislation.'9
BEUC said its complaint complements the European Union's actions and includes
additional evidence of the use of dark patterns and extensive research by consumer
groups across Europe. Among the controversial practices cited by BEUC were allegedly
fake countdown timers, low stock notifications, intrusive alerts, FOMO (fear of missing
out) tactics, and forced registration on the website or app. The organization also points
to the use of "confirm shaming," which makes consumers feel guilty if they do not take
advantage of the opportunity to purchase a product. The Shein brand has already faced
sanctions.’ Specifically, on July 3, 2025, the French antitrust agency Autorité de la
Concurrence (hereinafter also referred to as "DGCCRF") fined Shein €40 million for
misleading discounts. The investigation revealed that Infinite Style E-commerce LTD,
responsible for the sale of Shein products in France, had engaged in deceptive commercial
practices towards consumers regarding the reality of the discounts offered and the extent
of its commitments related to environmental claims (i.e., greenwashing). The DGCCRF
investigation revealed that 57% of the discounts displayed did not correspond to the
actual lowest price in the last 30 days, 19% of discounts were lower than stated, and 1%
of items were artificially inflated before the discount was applied, resulting in the
DGCCRF imposing a penalty on the company for violating regulations on discounts and
the use of dark patterns.

Al driven dark patterns as deceptive tactics used in consumers interfaces that exploit
consumers psychology and behaviour can go even further in even more sophisticated
ways than traditional dark patterns. The historic drafts of the Al Act'9® already
emphasized that certain practices involving the misuse of technology for "manipulative,
exploitative, and social control practices" are prohibited because they "contradict... Union
values'?... and Union fundamental rights, including the right to non-discrimination, data
protection and privacy, and the rights of the child." Various authors rightly point out, “pro
futuro use of Al systems can be difficult to predict, and it seems premature to permanently
establish a list of prohibited Al practices.”2°° Ovidiu following this basic premise ask the
important question, ,whether we can effectively identify the way in which certain

19 |bidem.

197 Based on an investigation during which the prices of several thousand products were recorded on the website
fr.shein.com, including retail prices, crossed-out prices, and discount percentages. The investigation conducted by
the National Investigation Service of the DGCCRF between 1%t October 2022 and 31 *t August 2023, showed that
Infinite Style E-commerce LTD misled consumers about the reality of the discounts they were supposed to receive
from the Shein brand. The legislation applicable in France concerning the advertising of discounts stipulates that
the reference price is the lowest price applied during the 30 days preceding the start of the promotion. By not
taking into account previous discounts or, in some cases, artificially inflating pre-discount prices, Shein violated
these provisions. See further: https://www.economie.gouv.fr/files/files/directions_services/dgccrf/media-
document/cp-dgccrf-SHEIN-sanctionne-amende-40millions.pdf

198 See further: https:/artificialintelligenceact.eu/documents/ i.e. AIA Committee Draft from 2 February 2024

199 Values of respect for human dignity, freedom, equality, democracy and the rule of law.

200 See also: SMUHA A. Nathalie, RENGERS Emma, HARKENS Adam, LI Welong, MACLAREN James,
PISELLI Riccardo, YEUNG Karen. How the EU Can Achieve Legally Trustworthy Al: A Response to the
European Commission’ s Proposal for an Artificial Intelligence Act, [online]. 2021 [viewed 25 September 2025].
Available at: https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3899991, p. 20;
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manipulative Al techniques create a side effect that alters an individual's subjective reality
in terms of sensory stimuli.“** Article 5(1)(a) Al Act contains prohibition of three
alternative types of manipulative techniques. This article recognize subliminal
techniques beyond a person’s consciousness, purposefully manipulative techniques and
deceptive techniques. In order for an artificial intelligence system to fall within the scope
of Article 5(1)(a) of the Artificial Intelligence Act, it must use at least one of the following
techniques. Subliminal techniques are "hidden" and eliminate a person's rational defense
against manipulation, which evokes discussions about moral and ethical aspects due to
the violation of an individual's autonomy, freedom of action, and free choice. In practice,
these are stimuli delivered through audio, visual, or tactile media that are too brief or
subtle for a person to notice like a visual, auditory and tactile subliminal messages,
subvisual and subaudible cueing, capable of influencing emotions, attitudes or behaviour
of addressee. All above techniques are capable to distort human behaviour materially and
subvert free choice. Pro futuro subliminal techniques can be “facilitated, for example, by
machine-brain interfaces or virtual reality” The EC guidelines specifies that ‘Al can also
extend to emerging machine-brain interfaces and advanced techniques like dream-hacking
202 and brain spyware?®. as is stated in Recital 29. Although the definition of subliminal
techniques in the Al Act seems extensive at first glance, its rationale focused on intent
and degree of harm does not provide a comprehensive picture of how deepfake
technology can manipulate consumers beyond conscious perception. The Al Act
overlooks this nuance, as evidenced by the relatively weak classification between limited-
risk systems and completely prohibited practices. Of course, the risks emerging at present
can only be observed step by step, but we should be aware of fact that deepfake
technologies are not limited to one type or category of risk, but it would rather be
a combination of ,cascading effect at many different levels."2°4 Ad primum, deepfakes
targeting individuals often manifest themselves at the individual level. Ad secundum,
they can cause harm to a particular group or organization. Ad tertiam, the cumulative
effect of deepfakes can cause serious harm at the societal level. 2°5 Currently the most
attention is dedicated to generative Al, which refers to the use of Al technology to create
new content (text, music, images, audio, or videos). Generative Al (Chatbots like
ChatGPT, Google's Gemini, and Microsoft's Copilot) rely on machine learning>°¢. Coll &
Riefa describe Al as ,,a collection of advanced software technologies and applications that
allow machines to simulate different aspects of human intelligence, most critically
learning and decision making“ These characteristics make Al applicable in many
environments where human discernment is required. Artificial intelligence is shaping the

201 QVIDIU, Daria. Problematising the (deep)fake Self in Fashion for Al Governance [online]. 2023 [viewed
25 September 2025]. Available at: https://dirittomodaearti.it/problematising-the-deepfake-self-in-fashion-for-ai-
governance/

202 E g. lucid dreaming through technology such as masks for sleeping or smartwatches connected to smartphones
203 Eg. machine-brain interfaces that permit users to play a game with headgear that detects brain activity

204 HUIJSTEE van Mariétte, BOHEEMEN van Pieter, DAS Djurre, NIERLING Linda, JAHNEL Jutta,
KARABOGA Murat,FATUN Martin, KOOL Linda and GERRITSEN Joost. Tackling deepfakes in European
policy, [online]. 2021. p. 4. [viewed 25 September 2025]. Available at: https://www.europarl.europa.eu/RegData/
etudes/STUD/2021/690039/EPRS STU(2021)690039_EN.pdf

205 |hidem. p.4-5.

208 The term machine learning enables systems to learn and improve their performance from data, but as Coll &
Riefa point out ,,the terms Al and machine learning are often used interchangeably, they are not the same.* See
further: RIEFA, Christine. COLL, Liz. The transformative potential of Enforcement Technology (EnfTech). In:
Consumer law [online]. 2024. [viewed 25 September 2025]. Available at: www.enftech.org/report
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consumer experience both online and offline today. In the following article in this paper,
we will focus on the issue of traders - retailers' claims about the use of Al technologies in
the development of their services for consumers. So, the answer is not simple. Eliminating
dark patterns driven by artificial intelligence requires a comprehensive approach that
involves users, developers, and regulators.

3. Al Washing or Innovation Hype?

Advertising for Al is widespread. More and more companies are emphasizing the use of
Al in their business or the integration of Al into their products in their advertising, for
example by describing their products as "Al-driven" or "Al-powered." This allows them to
present themselves or their products as particularly innovative. Al is even used in
everyday items such as home facilities - if advertising claims are to be believed.
Al washing refers to claiming that products are powered by artificial intelligence when
they are not, or exaggerating the capabilities of products that use artificial intelligence,
thereby creating a misleading "wash" of innovation. The term "Al washing" is very similar
to the concept of "greenwashing," where companies exaggerate their environmental
efforts. Al washing is the practice of exaggerating or falsely advertising the use of Al in
products or services to attract consumers and investors, similar to "greenwashing."
Typical forms of Al:

* declared "Al-powered," but only basic algorithms/automation or human operators
masquerading as "Al"

* exaggerating the capabilities or functionality of the Al used by a product or service.

+ exploiting the "media hype" around Al to appear innovative and progressive.

To illustrate the previous claims of Al abuse, we provide the following examples. In the
field of investment, the US Securities and Exchange Commission (SEC) accused two
investment advisors of making false and misleading claims about the use of artificial
intelligence to attract investors - financial consumers. Advisors agreed to settle the SEC’s
charges and pay civil penalties.2°7 In the UK, the Advertising Standards Authority (ASA)
criticized an advertisement for an application that can be used to edit images allegedly
using artificial intelligence as misleading. The advertisement exaggerates the
application's performance. In our country, for example, Pytagoras is presented as an
intelligent online tool that helps brokers and financial advisors to efficiently manage
administration, process contracts, and provide top-quality advice to clients. In the retail
sector In 2024, Amazon's "Just Walk Out" technology was questioned, with the claim that
it is controlled by human resources rather than artificial intelligence, as was originally
publicly advertised. Amazon made headlines when the media questioned the "Just Walk
Out" technology installed in many of its brick-and-mortar grocery stores. The artificial
intelligence system allows customers in many of its Amazon Fresh and Amazon Go stores
to simply pick up their goods and then leave. Al uses a number of sensors to determine
what you have selected. They were then automatically charged for the payment. However,

207 See further: GENSLER Gary. Chair Gary Gensler on Al Washing SEC. [online]. 2024. [viewed 28 September
2025]. Available at:https://www.sec.gov/newsroom/speeches-statements/sec-chair-gary-gensler-ai-washing or
SEC. Charges Two Investment Advisers with Making False and Misleading Statements About Their Use of
Artificial Intelligence  [online].  2024. [viewed 28  September  2025].  Awvailable at:
https://www.sec.gov/newsroom/press-releases/2024-36
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in April 2025, it was widely reported that instead of using artificial intelligence exclusively,
Just Walk Out needed approximately 1,000 workers in India to manually check nearly
three-quarters of the transactions made.2°8 In the field of technology some companies
claim that their products are "Al-powered," even though they do not use actual artificial
intelligence or machine learning, but only conventional algorithms.

4. Legal Framework of Al Washing in the Conditions
of the Slovak Republic

Perceiving Al washing through the prism of competition law in our conditions, we are of
the opinion that it can be subsumed under judicial, i.e. unnamed, elements of unfair
competition, which are constantly evolving, together with the development of new,
increasingly invasive marketing practices. Al washing refers to the practice of presenting
products or services as “Al-powered” when this is misleading, which can distort consumer
perception and artificially inflate competitive advantage. There is no doubt that when
assessing whether conduct is unfair, it depends primarily on the circumstances of the
specific case, as well as on the personality of the judge and how they deal with the claim
and the evidence presented, so this kind of unfair commercial practices is classified as
judicial (unnamed) elements of unfair competition. Judicial elements of unfair
competition arise from the interpretation of the general clause of unfair competition, i.e.
Section 44(1) of Act No. 513/1991 Coll. Commercial Code (hereinafter referred to as "CC"):
The term "unfair” is derived from their essence or origin in the decision- making activity
of courts. The term "unnamed" is based on the fact that these are not even mentioned in
the text of the law. The term "judicial" is derived from their nature or origin in the
decision-making activity of courts. The term "unnamed" is based on the fact that these
are neither demonstratively nor exhaustively listed in the law, which must undoubtedly
be understood as Section 44(2) of the CC. In this context, Ondrejova points out that not
all facts that are referred to in professional literature as judicial have actually been
adjudicated by the courts. Many of them are still only doctrinal facts.>* For this reason,
she prefers the term "unnamed" to the term "judicial" in her interpretation, with which
we agree. Al washing fits this category because it is an emerging phenomenon, not
explicitly regulated or previously adjudicated, requiring courts to rely on general clauses
and doctrinal interpretation. As we have already indicated above, the term "unfair
commercial practice” is considered to be a broader range of conduct than unfair
competition.?° It follows that only those unfair commercial practices that simultaneously
fulfil the conditions set out in the general clause on unfair competition can be described
as unfair competition. The fact is that in some foreign legal systems, unfair commercial
practices are considered part of the law against unfair competition. It should be
emphasised here that the legal regulation of unfair commercial practices, as set out in the
Consumer Protection Act and the Unfair Commercial Practices Directive, does not apply
to commercial practices in general, i.e. in the same way as these unfair practices are
perceived in unfair competition law. According to Husovec, in the case of blacklisting, it

208 gee further: WOOLLACOTT, Emma. What is ‘Al washing' and why is it a problem? [online]. 2024. Available
at: https://www.bbc.com/news/articles/c9xx81228930

209 ONDREJOVA, Dana. Tzv. soudcovské (nepojmenované) skutkové podstaty nekalé soutéze pohledem
nové systematiky In: Obchodnéprdvni revue, no. 10/2014, p. 287 et seq.

210 VOZAR, Jozef. Pravo proti nekalej stitazi. Bratislava: VEDA. 2013. p. 104.
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is not necessary for the general clause on unfair commercial practices within the meaning
of Act No. 108/2024 Coll. on Consumer Protection and on Amendments to Certain Acts
(hereinafter referred to as " Consumer Protection Act ") to be fulfilled, but in his opinion,
the punishability of unfair competition applies per se.? This suggests that Al washing
could be prosecutable even without invoking consumer protection law directly, as it
inherently distorts competition.In order to speak of Al washing as the factual basis of
unfair competition within the meaning of the provisions of the Commercial Code, it is
necessary to cumulatively fulfil three conditions of the general clause of the factual basis
of unfair competition enshrined in the provisions of Section 44(1) of the CC. Similarly,
according to the printout, proceedings falling under unfair commercial practice under
public law, which also fulfil the characteristics of the general factual basis of unfair
competition in the Civil Code, are also subject to the provisions of the general clause of
unfair commercial practice within the meaning of Consumer Protection Act. Similarly,
according to Vytisk, conduct falling under unfair commercial practices under public law,
which also fulfils the characteristics of the general factual basis of unfair competition in
the Civil Code, may fulfil the so-called judicial factual basis of unfair competition.>
Simplified ad primum, this is a condition of conduct within the framework of economic
competition. Companies using Al washing present their products or services as "Al
powered" in order to make a profit by selling these products in competition and to gain
a competitive advantage. They thus act competitively towards each other in their business
activities, which undoubtedly fulfils the criterion of conduct in competition. It is
analytically relevant to note that this artificial inflation of competitive advantage may
mislead competitors and consumers alike, creating distortions in market dynamics.
Ad secundum, it is a condition of conduct in contrary to good competitive practices.
Companies practising greenwashing undoubtedly act contrary to good competitive
practices, as this often involves conduct contrary to other private or public law regulations
(e.g. Consumer Protection Act or contrary to Act No. 147/2001 Coll. on Advertising).
Ad tertiam, such conduct must be capable of causing harm to competitors and
consumers. As we have already indicated above, Al washing is conduct capable of causing
harm to both honest competitors and consumers, or to both at the same time. In
comparison, if the product does not even have the advertised Al functions, it can
constitute misleading advertising in accordance with section 5 (1) and (2) no. 1 German
Unfair Competition Act (UWG). It is also considered anticompetitive, if the advertising
creates expectations, that the product does not fulfil, gaining a competitive advantage
over their competitors.>3 Similarly Article 5 (1) of the Spanish Unfair Competition Law
defines a deceptive act as “any conduct that contains false information or information
that, although truthful, due to its content or presentation, induces or may induce error
among recipients, being likely to alter their economic behavior.”*4 So, if a consumer
purchase a product because he believes it is Al-enhanced and it ultimately does not,

2 HUSOVEC, Martin. Kopanie do otvorenych dveri (diskusny prispevok) [online] [viewed 30 August 2025].
Avaible at: http://www.lexforum.cz/436

212 VY TISK, Michal. Komentat k § 2976. In: PETROV, Jan, VYTISK, Michal, BERAN, Vladimir et al. Obcansky
zakonik. 2nd edition. Prague: C. H. Beck, 2022, marg. no. 16.

213 gee further: Act against Unfair Competition in the version published on 3 March 2010 (Federal Law Gazette I,
p. 254) — UWG, as amended [online]. 2025. Available at: https://www.gesetze-im-internet.de/englisch_uwg/
englisch_uwg.html#p0020

214 gee further: Law No. 3/1991 of January 10, 1991, on Unfair Competition as amended [online]. 2025. Available
at: https://www.boe.es/buscar/act.php?id=BOE-A-1991-628&p=20250729&tn=0
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it would be an act of unfair competition, whether it is carried out with consumers or other
competitors and is also punishable. The expansion of the market with additional
competitors leads to increased competition and market saturation, and honest
competitors are harmed by the fact that other, unfair competitors have gained an
unjustified competitive advantage and a better position in the market. The consumer
suffers damage by purchasing a product falsely labelled as Al-powered, which does not
have this feature. Additional analysis could include potential evidentiary challenges:
proving that a product is not genuinely Al-powered requires technical expertise and may
expose gaps in regulatory enforcement. Furthermore, courts may struggle to establish
causation of harm to competitors.

5. Conclusion

Al technologies are very powerful yet controversial tools. While pensum of ethical
concerns exist, when used responsibly, it can encourage consumer experiences and
enforces brand identity. In the first part of the article, we dealt with malpractices of
traders from the consumer's point of view and the practices that the traders uses most
frequently in order to get the consumer to make an transactional decision. We have
come to the conclusion that one of the most frequent phenomena arising in the
environment of social networks is not only the issue of hidden or disguised
advertisement but also very frequent deceptive manipulating practices as known as dark
patterns. In the second part of the article, we discussed the misuse of artificial
intelligence technologies in the form of Al washing. In the third part, we dealt with the
postulate that Al washing may, under the conditions of the general clause of unfair
competition within the meaning of Section 44(1) of the CC, constitute unfair
competition. In the third part, we dealt with the postulate that Al washing may, under
the conditions of the general clause of unfair competition within the meaning of Section
44(1) of the CC, constitute unfair competition. The substances of civil delict of unfair
competition defined by law in § 45 (misleading advertising) and § 46 (misleading
labeling of goods and services) of the Commercial Code may also be taken into account
in eventum. While the legal framework for Al washing appears to be relatively effective
and sufficiently covers the area of unfair competition, the regulation of dark patterns
still requires strengthening of legal instruments and mechanisms for consumer
protection. It seems that the problem of dark patterns used in the fast fashion industry
is a sectorial matter, BEUC also call on the Network of national CP authorities to involve
other traders operating in this fast fashion sector using similar practices (such fashion
gigants as H&M, ASOS, ZARA, MANGO, etc.) as part of its investigations. All the stuff
should support the ongoing work of the European Commission on e-commerce, as well
as discussions on an upcoming “Digital Fairness Act”*5, as dark patterns as highly
problematic practices, which are requiring urgent action now. Of course traders should
ensure that these strategies correspond with their mission and values rather than trick
consumers into making purchases they might not otherwise consider. Transparency is
one of the most important factors in ethical market behavior. Given that the revolution
in artificial intelligence, which includes online entrepreneurs, platforms, and consumers

215 European Digital Fairness Act proposal, which will introduce rules to prevent behavioral profiling, dark patterns
and Al-driven manipulative tactics is expected by mid-2026.

65



with access to digital content and services, and e-commerce across the EU is an
irreversible process, it will be interesting to follow the development of the legal
framework and court rulings in this area as well, as fair court decisions, consumers'
willingness to enforce their rights, and education can contribute to further
standardization of the business environment in the EU single market.
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Abstract: This paper examines the obligation of employers in Slovakia to report job
vacancies to the Labour Office, a requirement that operates at the intersection of labour
market regulation and administrative practice. The study seeks to answer the research
question: How has the introduction and subsequent modification of the job vacancy
reporting obligation affected employer behaviour particularly regarding the employment
of third-country nationals? Methodologically, the paper combines doctrinal legal
research, with an analysis of legislative development and administrative practice
complemented by insights derived from interviews and professional interactions with
employers conducted in the course of legal practice of the authors The results highlight
the dual role of job vacancy reporting: on the one hand, it ensures transparency in the
labour market and protects domestic jobseekers; on the other, it functions as
a prerequisite for simplified procedures in hiring foreign workers. While employers may
perceive this obligation as an additional bureaucratic burden, the paper concludes that
the absence of direct sanctions and the emphasis on supportive, rather than punitive,
compliance mechanisms reflect a deliberate legislative choice. Ultimately, vacancy
reporting emerges not merely as a formal duty, but as a tool that balances regulatory
oversight with labour market efficiency.

Keywords: employment, labour office, job vacancy reporting, labour shortages, third-
country nationals

1. Introduction

Unemployment is a natural phenomenon of every modern economy, arising as
a consequence of the imbalance between the supply of and demand for labour. Its causes
and impacts are diverse, most often stemming from a decline in the demand for labour in
general or for certain types of job positions. As Korecko and Suhanyiova emphasize, the
consequences of unemployment “are reflected in the functioning of all actors of the
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national economy.”*® Despite numerous interventions and policies aimed at reducing it,
the academic literature states that the complete elimination of unemployment “remains
an unattainable goal.”™7

This is precisely why it is essential for the state to possess tools that can both mitigate the
negative effects of unemployment and respond flexibly to the evolving needs of the labour
market. One such tool is the legal obligation for employers to report vacant positions,
which enables systematic mapping of market needs, more efficient matching of job
seekers with employers, and provides the state with key data for developing and
implementing employment policies.

This mechanism also benefits employers by providing an additional channel to reach
potential employees, helping to fill vacancies more efficiently and improving overall
labour market performance. It thus serves as a valuable tool for addressing both
unemployment and the growing labour shortages in Central and Eastern European
countries*® Where as Barancova notes, the “shortage of qualified labour represents
a serious problem, whose resolution has acquired a sense of urgency.”9

Although the obligation is a legal instrument, it also has an economic dimension,
influencing employer behaviour and market efficiency. Yet, little empirical attention has
been paid to how Slovak employers comply with this duty or how the 2020 removal of
sanctions has affected their approach. This paper therefore seeks to answer the following
research question: How has the introduction and subsequent modification of the job
vacancy reporting obligation affected employer behaviour particularly with regard to the
employment of third-country nationals?

To address this question, the paper analyses the evolution of the legal framework,
examines the rationale behind the legislative changes, and draws on qualitative insights
from the authors’ legal practice, particularly from interactions with employers during the
provision of legal services. This approach makes it possible to assess whether the
reporting obligation functions as an effective regulatory tool or merely as a formal
administrative duty.

216 K ORECKO, Jaroslav, and Alzbeta SUHANYIOVA. Dlhodoba nezamestnanost’ ako spolo¢ensko-ekonomicky
problém na Slovensku a v EU. Verejnd sprava a spolocnost [online]. 2020, 21(2) [viewed 20 September 2025].
ISSN 2453-9236. Available from: doi:10.33542/vss2020-2-10

217 REMENYIK, Bulcst, et al. Labour market activity in Slovakia: Challenges and interventions. Journal of
Infrastructure, Policy and Development [online]. 2024, 8(16), 10223 [viewed 20 September 2025]. ISSN 2572-
7931. Available from: doi:10.24294/jipd10223

218 REMENYIK, Bulcst, et al. Labour market activity in Slovakia: Challenges and interventions. Journal of
Infrastructure, Policy and Development [online]. 2024, 8(16), 10223 [viewed 20 September 2025]. ISSN 2572-
7931. Available from: doi:10.24294/jipd10223

219 BARANCOVA, Helena. Umela inteligencia a pracovné pravo. Pravny obzor [online]. 2024, 107(2) [viewed
20 September 2025]. ISSN 2729-9228. Available from: doi:10.31577/pravnyobzor.2024.2.02
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2. Legal Basis for the Reporting Obligation

The duty to report job vacancies was introduced already in Act No. 387/1996 Coll. on
Employment®*°, which remained in force until 2004. Its successor, the Employment
Services Act (Act No. 5/2004 Coll.)*?, did not initially impose such an obligation on
employers.>?> At that stage, the decisive role in filling vacancies was transferred primarily
to the Offices of Labour, Social Affairs and Family.

In the following years, however, the perception and function of employment services had
to evolve, as Slovakia faced-and continues to face-a structural shortage of labour in the
domestic market. In response, the government adopted the Strategy for Labour Mobility
of Foreigners in the Slovak Republic in 2018, which provided the foundation for
subsequent legislative amendments. The strategy’s central objective was to streamline,
accelerate, and render more flexible the system governing the entry and residence of
third-country nationals for employment purposes, particularly in professions officially
designated as shortage occupations.

As noted by Docquier et al., the Slovak Republic does not belong among the primary
destination countries for immigrants. Although the share of foreigners in Slovakia has
been rising since its accession to the EU, their number remains relatively low compared
with other EU countries.> Similarly, Hricova and Madzinova observe that the low
percentage of employed foreigners in Slovakia could be increased through various
measures. Employers and employment agencies have long requested adjustments and
simplifications in the process of hiring foreigners.>*

To address these concerns, the legislator relaxed the procedures for employing foreigners
from selected countries in shortage professions. However, to balance this liberalisation
with the protection of the domestic labour market, the reform was embedded in Act No.
376/2018 Coll., effective 1 January 2019, which introduced Section 62(6) into the
Employment Services Act. This new section established the obligation to notify the
competent labour office of a job vacancy and its characteristics. According to the
explanatory memorandum, the aim of this obligation was to facilitate the identification
of shortage occupations: “Knowing the actual status of job vacancies (number, type, etc.)
is one of the important criteria for determining the list of occupations with labour

220 STLOVAK REPUBLIC Act No. 387/1996 Coll., on Employment [zdkon &. 387/1996 Z.z., o zamestnanosti]

221 S| OVAK REPUBLIC Act No. 5/2004 Coll., the Employment Services Act and on Amendments to Certain
Acts [zékon €. 5/2004 Z.z., o sluzbach zamestnanosti a 0 zmene a doplneni niektorych zakonov]

222 As the explanatory memorandum to the Act No. 5/2004 Coll. clarified: “Unlike the previous legal framework,
the proposal does not propose to require employers to report job vacancies to the labour office. Instead, the office
itself will actively search for vacancies and, in the course of this activity, shall obtain more comprehensive
information of job conditions and requirements directly from employers. This approach is expected to improve job
placement results compared to the current system of district labour offices working only with job seekers, and to
increase employers’ interest in employment services.”

223 DOCQUIER, Frédéric, et al. Labor market effects of demographic shifts and migration in OECD
countries. European Economic Review [online]. 2019, 113, 297-324 [viewed 20 September 2025].
ISSN 0014-2921. Available from: doi:10.1016/j.euroecorev.2018.11.007

24 HRICOVA, Romana, and Renata MADZINOVA. Pohl'ad na zamestnavanie cudzincov z krajin mimo EU na
Slovensku. Verejnd sprava a spolocnost [online]. 2020, 21/2020(1) [viewed 20 September 2025]. Available from:
d0i:10.33542/VVSS2020-1-04
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shortages.”* This knowledge, combined with the flexibility and responsiveness of the
system to labour market fluctuations, is crucial-particularly since, as Barancova warns,
“digitalisation and technological change may fundamentally alter the structure of labour
demand in the near future.”?*® This observation is consistent with the broader view that
“digital transformation is radically changing our lives, providing us with more
opportunities and a wider choice of goods and services.”7

Non-compliance with this obligation was initially punishable by a fine of up to EUR 300.
However, a significant change occurred in connection with the adoption of the so-called
COVID legislation - Act No. 198/2020 Coll. on Measures to Improve the Business
Environment in Light of the Pandemic,?*® which formed part of the broader set of
“legislative measures adopted by the Slovak legislator in response to the Covid-19 pandemic
in 2020.””*° Among other provisions, this act facilitated the access of third-country
nationals to the labour market through temporary employment agencies, modified the
supporting documentation required for applications, shortened deadlines for seasonal
work permits, and also abolished fines for non-compliance with the reporting
obligation.>3°

In this context, the legislator deliberately shifted from sanctions to motivational
instruments. Employers and the state share a common objective - the efficient filling of
vacancies. Where an employer fails to comply with the reporting obligation, the natural
consequence is a restriction on the possibility of employing a third-country national. This

225 S| OVAK REPUBLIC Act No. 376/2018 Coll., Act amending and supplementing Act No. 5/2004 Coll. on
Employment Services and on Amendments of Certain Acts, as amended, and amending and supplementing certain
other Acts [zakon ¢&. 376/2018 Z.z., ktorym sa meni a doplia zikon & 5/2004 Z. z. o sluzbach zamestnanosti
a o zmene a doplneni niektorych zakonov v zneni neskorsich predpisov a ktorym sa menia a doplnaji niektoré
zakony] — Explanatory Memorandum to the Amendment of the Act

226 BARANCOVA, Helena. Crowdworking a perspektivy digitalnej prace v buducnosti alebo (Crowdworking —
praca buducnosti)?. Pravny obzor [online]. 2019, 102(4) [viewed 20 September 2025]. ISSN 2729-9228.
Available from: https://www.pravnyobzor.sk/index.php?id=po42019-barancova-crowdworking-and-
perspectives-of-digital-work-in-the-future-or-crowdworking-work-of-the-future
https://www.pravnyobzor.sk/index.php?id=po42019

221 STREMY, Jana. The legal issues of influencer marketing. In: GRMELOVA, Nicole, and Petr TOMCIAK,
(eds.). Horizons of Law in Business and Finance. Conference proceedings 15th International Scientific Conference
“Law in Business of Selected Member States of the European Union”, October 25-27, 2023, Prague, Czech
Republic. Prague: ADJURIS, 2023. ISBN 978-6069586228. Available from: https://lawinbusiness.vse.cz/wp-
content/uploads/page/8/Horizons-of-Law-in-Business-and-Finance.pdf

228 S| OVAK REPUBLIC Act No. 198/2020 Coll., amending and supplementing certain Acts in Connection with
the Improvement of the Business Environment Affected by Measures to Prevent the Spread of the Dangerous
Communicable Human Disease COVID-19 [zakon ¢&. 198/2020 Z.z., ktorym sa menia a dopifiajii niektoré zakony
v suvislosti so zlepSovanim podnikatel'ského prostredia zasiahnutym opatreniami na zamedzenie Sirenia
nebezpetnej nakazlivej l'udskej choroby COVID-19]

229 BARANCOVA, Helena. Nové pravna Giprava doméckej prace a teleprace. Pravny obzor [online]. 2022, 105(1)
[viewed 20 September 2025]. ISSN 2729-9228. Available from: https://doi.org/10.31577/pravnyobzor.2022.1.01
230 As stated in the Explanatory Memorandum of the Act No. 198/2020 Coll.: “It is proposed to abolish the
imposition of fines for failure to comply with the employer’s obligation to notify the labour office of job vacancies
and their characteristics, as the purpose of the provision can be achieved by other means.” SLOVAK REPUBLIC
Act No. 198/2020 Coll., amending and supplementing certain Acts in Connection with the Improvement of the
Business Environment Affected by Measures to Prevent the Spread of the Dangerous Communicable Human
Disease COVID-19 [zékon & 198/2020 Z.z., ktorym sa menia a dopiiiaju niektoré zikony v stvislosti so
zlepSovanim podnikatel'ského prostredia zasiahnutym opatreniami na zamedzenie Sirenia nebezpecnej nakazlivej
T'udskej choroby COVID-19] — Explanatory Memorandum
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operates as an inherent incentive and may be regarded as a more effective mechanism
than repressive state intervention.

21 Current Legal Framework

Under the current legislation, the obligation to report job vacancies is set out in Section
62(2) of the Employment Services Act:?3' This provision cross-references other sectoral
legislation: section 26 of Act No. 55/2017 Coll. on Civil Service?3* that was repealed with
effect from 26 June 2024 by Act No. 99/2024 Coll. on the Central Information System of
the Civil Service.s3 Under the current framework, service offices comply with their
reporting duties by publishing vacancies in the central information system of the civil
service,?34 which provides comprehensive information and services to the public and job
applicants.

Moreover, according to information published on the website of the Central Office of
Labour, Social Affairs, and Family, reporting obligations may also be fulfilled via job
portals that have concluded cooperation agreements with the office. In such cases, the
employer authorises the portal to transmit vacancy data to the central office. At present,
cooperation agreements exist with TREXIMA Bratislava, spol. s r.0.,>35 Zoznam, s.r.0.,23°
and Profesia, spol. s 1.0.37

2.2 Deadlines for Notification

Unlike earlier versions of the Employment Services Act, the current text neither
prescribes a general deadline for notification nor establishes penalties for non-
compliance. Instead, the reporting obligation is functionally linked to related procedures
under Sections 21a, 21b, and 22 of the Employment Services Act, which regulate: (i) the
issuance of a confirmation on the possibility of filling a vacancy with a third-country
national (for highly skilled or other positions), and (ii) the issuance of work permits. The
timeliness of an employer’s reporting of vacancies thus directly affects the efficiency and
speed of these procedures.

231 Section 62(6) of the Employment Services Act: “The employer is obliged to notify the office in whose territorial
jurisdiction the job is located of the vacancy and its characteristics; this does not apply to vacancies for which the
employer provides data to the public administration information system operated on the central public
administration portal in accordance with a special regulation.” SLOVAK REPUBLIC Act No. 5/2004 Coll., the
Employment Services Act and on Amendments to Certain Acts [zakon &. 5/2004 Z.z., o sluzbich zamestnanosti
a 0 zmene a doplneni niektorych zakonov]

232 5| OVAK REPUBLIC Act No. 55/2017 Coll., on the Civil Service and on Amendments to Certain Acts [zdkon
¢. 55/2017 Z.z., o §tatnej sluzbe a 0 zmene a doplneni niektorych zakonov]

233 SLOVAK REPUBLIC Act No. 99/2024 Coll., on the Central Information System of the Civil Service and on
the Amendment and Supplementation of Act No. 55/2017 Coll. on the Civil Service and on the Amendment of
Certain Acts, as amended [zékon ¢. 99/2024 Z.z., o centralnom informac¢nom systéme $tatnej sluzby a o zmene
a doplneni zakona ¢. 55/2017 Z. z. o §tatnej sluzbe a o zmene a doplneni niektorych zakonov v zneni neskorsich
predpisov Statnej sluzbe a 0 zmene a doplneni niektorych zakonov]

234 Available at: https://cisss.gov.sk [viewed 20 September 2025]

235 Available at: https://www.worki.sk/ [viewed 20 September 2025]

236 Available at: https://kariera.zoznam.sk/ [viewed 20 September 2025]

237 Available at: https://www.profesia.sk/ [viewed 20 September 2025]
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2.3 Confirmation of Vacancies for Highly Skilled Employment

Section 21a regulates the issuance of confirmation for highly skilled jobs, defined as
positions requiring higher professional qualifications and offering remuneration of at
least 1.2 times the national average monthly wage. For recent graduates (within three
years of graduation), the threshold is lowered to the national average wage. An employer
wishing to hire a third-country national for a highly skilled position must apply for the
above-mentioned confirmation. A prerequisite for issuing such confirmation is
compliance with the notification obligation concerning the vacancy. The earlier the
employer fulfils this obligation, the earlier they may apply for confirmation.

Nevertheless, the legislator has introduced exceptions for cases where the third-country
national remains employed in the same position and only their residence or employment
status changes. In such circumstances, it is presumed that the job itself remains
unchanged, and a new notification is therefore unnecessary. Compliance with the
notification obligation is therefore not required if confirmation is sought in proceedings
concerning:

the renewal of a Blue Card for a third-country national employed in the same position,
2. the issuance of a Blue Card to a third-country national already granted temporary
residence for employment purposes in the same position, or
3. the issuance of a Blue Card to a third-country national granted a national visa under
a special regulation, provided the employment relates to the same position.

2.4 Confirmation of Vacancies for Other Employment

In cases of employment that do not meet the criteria for highly skilled positions, the
employer may apply for certification only after a period of 20 working days has elapsed
from the date of notification of the vacancy. This waiting period serves to verify the
possibility of filling the vacancy with candidates registered in the job seekers’ register. If
the vacancy remains unfilled after this period, the employer may request confirmation of
the possibility of employing a third-country national. The statutory period is shortened
to 15 working days where the employer seeks confirmation for the purpose of renewing
temporary residence for seasonal employment.

The notification of a vacancy must, however, be submitted no later than on the day of
filing the application in cases involving:

a) employees performing systematic educational or scientific activities in Slovakia
(e.g., university teachers, researchers, or artists at universities, as well as research
and development staff),

b) third-country nationals with a university education who, within the framework of
an intra-corporate transfer, (i) undergo professional training (internship) aimed
at professional growth or acquisition of managerial knowledge, or (ii) occupy
a senior employee or specialist role requiring exceptional expertise and
experience,

c) third-country nationals employed in positions classified as labour shortage jobs,
provided that on the date of application submission the employer employs less
than 45% of third-country nationals out of its total workforce.
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By contrast, the notification requirement does not apply where the application concerns:

a) the renewal of temporary residence for the purpose of employment in the same
position,

b) the granting of temporary residence for employment to a third-country national
who has already been issued a national visa and will remain in the same position,
or

c) the granting of temporary residence for employment to a third-country national
who has been granted temporary refuge, provided that they have been employed
in the Slovak Republic for at least six months and will continue in the same
position.

2.5 Work Permits

Whereas a confirmation is issued to an employer, the recipient of a work permit is the
third-country national who wishes to work in the Slovak Republic in a position that
cannot be filled by a job seeker registered in the job seekers’ register. In this case as well,
the employer with whom the third-country national intends to work must comply with
the notification obligation within the prescribed time limits:

1. at least ten working days before applying for a work permit, in the case of a third-
country national who

a) will be employed for the purpose of seasonal employment for a maximum of 9o
days during 12 consecutive months,

b) will be employed as a seafarer on a ship registered in the Slovak Republic or on
a ship flying the flag of the Slovak Republic,

c) has been granted temporary residence for the purpose of family reunification,
within a period of up to 9 months from the granting of temporary residence for
the purpose of family reunification,

d) has been granted temporary residence as a third-country national who has been
granted the status of long-term resident in a Member State of the European Union
within 12 months of the start of residence in the territory of the Slovak Republic.

2. at least five working days before applying for an extension of a work permit for the
purpose of seasonal employment, or

3. no later than on the day of applying for an extension of a work permit for the same
job.

2.6 Form and Content of Notifications

According to information provided by the Central Office of Labour, Social Affairs and
Family, employers may notify job vacancies to the competent labour office in several ways:
in person, by telephone, by post, electronically by submitting the designated form, or
through job agents employed by the office. In addition, vacancies may be reported online
via the Employment Services portal.?3® If the vacancy is also open to a third-country
national, the notification must be submitted directly to the labour office with territorial

238 Available at: https://www.sluzbyzamestnanosti.gov.sk/ [viewed 20 September 2025]
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jurisdiction over the relevant workplace; in such cases, reporting through cooperating
private job portals is not permitted.

The vacancy notification must contain a defined set of elements. First, the identification
details of the employer are required, including the business name, identification
number, registered office, and contact details. Second, information characterising the
employer’s professional profile must be provided, such as the main economic activity,
SK-NACE classification, number of employees, and company size. A distinct category
concerns the place of work, accompanied by the contact details of the responsible
person and an indication of whether the position falls within the private sector, civil
service, or public interest sphere. Another essential component is the specification of
working conditions, including the envisaged start date, the duration of employment
(fixed-term or indefinite), the scope of work, shift arrangements, working hours, and the
form of work (e.g. home office, telework, or job sharing). Employers may also list
employee benefits, such as contributions to transport, accommodation, or meals. The
notification must further contain a description of the job, namely the job title, sector
according to SK-NACE, and a concise summary of the main duties. Information on the
basic salary component is also obligatory, with the amount stated exclusive of bonuses
or performance-related pay. Finally, the notification specifies the requirements for
applicants, including qualifications, professional experience, language skills, general
aptitudes, personal attributes, and any necessary certificates or diplomas. Employers
must also indicate the suitability of the position for particular categories of applicants,
such as persons with disabilities, graduates, or young job seekers.

3. Conclusion

Although the obligation to report job vacancies may at first sight appear as an additional
bureaucratic burden for employers, its practical significance extends beyond mere
administration. By designing the system without strict sanction mechanisms, the
legislator adopted a motivational rather than punitive approach, thereby enabling
employers to search for suitable employees more flexibly and effectively. Regarding
detailed statistical indicators, relevant data on the reporting obligation are not readily
accessible. Authorities responsible for supervision and compliance typically compile
statistics primarily in areas where sanctions are imposed for breaches of legal obligations.
Since the legislator has prioritized a motivational approach over punitive measures,
comprehensive statistical information on employer compliance is scarce.

For this reason, to address the research question, the authors focused on structured
interviews and observations drawn from their legal practice. These interactions indicate
that even after fines were removed in 2020, employers continued to report vacancies,
indicating that employers comply primarily out of practical necessity, since failure to fulfil
the reporting obligation would make it impossible to employ third-country nationals.

The steady increase in the employment of foreign nationals in Slovakia largely
attributable to the structural shortage of skilled labour and the declining number of job
seekers registered with local labour offices, as noted in Public Administration and
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Society®? supports this finding. The vacancy notification system thus proves to be as
a useful tool that enhances labour market transparency and efficiency while safeguarding
opportunities for the domestic workforce. Despite the absence of penalties, this has not
led to negative employer behaviour such as non-compliance or attempts to circumvent
the reporting obligation. On the contrary, although the requirement represents a certain
administrative burden, employers continue to comply with it because it enables them the
employment of third-country nationals.

239 HRICOVA, Romana, and Renata MADZINOVA. Pohl'ad na zamestnavanie cudzincov z krajin mimo EU na
Slovensku. Verejnd sprava a spolocnost [online]. 2020, 21/2020(1) [viewed 20 September 2025]. Available from:
d0i:10.33542/VSS2020-1-04
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Abstract: Artificial intelligence is a field in which computer programs, thanks to their
intelligence, reproduce, among other things, the intellectual activity of a person. The
emergence of artificial intelligence dates back to 1956, when it was introduced by J.
McCarthy at a conference at Dartmouth College, New Hampshire.

Creators of artificial intelligence models often use data protected by copyright to train
and improve their artificial intelligence models.

The paper analyses the issue of copyrighted data (works) used for training generative
artificial intelligence models from the perspective of admissibility of using such data
(works), remuneration belonging to their authors, and liability relationships. The paper
includes the current legal status and considerations on the legal regulation de lege
ferenda.
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1. Introduction

The world has been facing rapid development of advanced technology, including
software that generates outputs from generative artificial intelligence models offered by
commercial companies to their subscribers. The models need data to be trained on.
Without much hesitation, commercial companies have been using all kinds of data for
training their models, including copyrighted data as an important and valuable
intellectual property of their authors. As always, technology companies have been ahead
of any legal regulation when launching their modern services for their customers.

This paper includes legal research on the admissibility of using copyrighted data for
training generative artificial intelligence models, both in the Czech Republic as
a member of the European Union and in the United States of America, governed by
different laws. Furthermore, it presents a position on the remuneration issues to the
copyright holders and a liability point of view.

Analytical and comparative methods have been used for this paper.
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2. Artificial Intelligence

2.1 What is Artificial Intelligence

According to John McCarthy, artificial intelligence is the science and engineering of
making intelligent machines, especially intelligent computer programs.>4° However, it
was Alan M. Turing who is considered an “inventor” of the field of artificial intelligence
due to his article called “Computing Machinery and Intelligence” published in the
journal Mind in 1950.24' In this article, Alan M. Turing explored the question of whether
machines can think. John McCarthy predicted that human-level intelligence can be
achieved by writing large numbers of programs of the kind people are now writing and
assembling vast knowledge bases of facts in the languages now used for expressing
knowledge. And that artificial intelligence can be applied, among others, to computer
vision as “three-dimensional information that is not just a set of two-dimensional
views”.242

Intelligent systems can perform independently of a human being (i.e., without any
supervision) with a high level of autonomy, some of which can be developed subject to
their interaction with their surroundings. For some applications, it is impossible to
determine with certainty why the system made a concrete decision. In this respect, we
talk about so-called black-boxes, having doubts whether we can rely on them when
solving important issues.>#

2.2 Generative Artificial Intelligence

Antoine Bordas, Pascal Le Masson, Maxime Thomas and Benoit Weil?44 who refer to
Pinaya WHL et al (2023) Generative Al for Medical Imaging, define Generative artificial
intelligence (“GenAl”) as a set of models designated to learn the hidden underlying
structure of a dataset and to “generate new data points that plausibly could be part of
the original dataset”. The definition of a model itself, both in GenAl and more generally
in artificial intelligence, is not straightforward, even though authors have considered
that a model is a combination of an architecture and a training phase for decades.

Francisco José Garcia-Penalvo and Andrea Vazquez-Ingelmo view GenAl as a term used
to models that may produce new, previously unseen information dependent on the data
on which they were trained.>45

20 MCCARTHY, John. What is Artificial Intelligence? Article. P. 2. Revised on 12th November 2007, Online.
Auvailable from: https://www-formal.stanford.edu/jmc/whatisai.pdf [accessed on 2025-09-22]

21 TURING, Alan M. Computing Machinery and Intelligence. In: Mind. 1950, Vol. LIX, Issue 236. P. 433-460.
Online. Available from: http://dx.doi.org/10.1093/mind/lix.236.433 [2025-09-23]

22 MCCARTHY, John. What is Artificial Intelligence? Article. P. 5 and 11. Revised on 12th November 2007,
Online. Available from https://www-formal.stanford.edu/jmc/whatisai.pdf [accessed on 2025-09-22]

243 BENITES, J. M.; CASTRO, J. L.; REQUENA, I. Are Artificial Neural Networks Black Boxes? IEEE
Transactions on Neural Networks, 1997, year 8, volume 5, p. 1156-1164 [2025-09-25]

24 BORDAS, A.; LE MASSON, P.; THOMAS, M.; WEIL, B.; What is generative artificial intelligence? A design-
based perspective. Article. Research in Engineering Design, 2024, 35, p. 427-443 [2025-11-16]

5 GARCIA-PENALVO F.; VAZQUEZ-INGELMO A.; What do we mean by GenAl? A systematic mapping of
the evolution, trends, and techniques involved in generative Al. Article. International Journal of Interactive
Multimedia and Artificial Intelligence, 2023, Vol. 8, No. 4, p. 7 [2025-11-16]
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Ronald Kneusel describes generative artificial intelligence as an umbrella term for
models that create novel output, either independently (randomly) or based on a prompt
supplied by the user. Generative models do not produce labels but text, images, or even
video. Under the hood, generative models are neural networks built from the same
essential components. Three kinds of generative artificial intelligence models include
generative adversarial networks (GANs), diffusion models, and large language models.
GANS s consist of two separate neural networks trained together. The first network is the
generator. Its task is to learn how to create fake inputs for the discriminator.24® The fake
outputs are similar to the training data. To train the network, a training dataset is
needed. The training datasets can be obtained either from Open data and Non-Open
data databases or as synthetic datasets>47. The training data can be subject to copyright
owned by the authors of such data (authors' works).

3. Admissibility of Using Copyrighted Data for Training Generative
Artificial Intelligence Models

3.1 Czech Republic

The Czech Copyright Act*#® protects, among others, an author’s creative objectively
perceived work, such as a literary work, music, photography, film, audiovisual work, or
a database, in case it has been created by an author’s individual intellectual outcome.?49
An author can only be a natural person who created the work. As such, the author can
decide on a way of using the work.?>® Any other person needs a contractual licence
(exclusive or non-exclusive) in written form from the author (or from a person
maintaining the author’s property copyrights) in line with the Czech Civil Code.>>

The law, however, includes exceptions from a contractually licensed regime. In line with
Article 3 and 4 of the Directive (EU) 2019/790 of the European Parliament and of the
Council of 17 April 2019 on copyright and related rights in the Digital Single Market
(hereinafter referred to as “2019 EU Copyright Directive”)??, which was transposed into
the Czech Copyright Act with an effect from 5™ January 202325, there is a free lawful

246 KNEUSEL, Ronald T. How Al Works: From Sorcery to Science. No Starch Press, Inc., 2024. ISBN
9781718503724, p. 97. [2025-09-23]

247 Synthetic data is artificial data that is generated from original data and a model that is trained to
reproduce the characteristics and structure of the original data. This means that synthetic data and
original data should deliver very similar results when undergoing the same statistical analysis. The
degree to which synthetic data is an accurate proxy for the original data is a measure of the utility of the
method and the model. Available from: https://www.edps.europa.eu/press-
publications/publications/techsonar/synthetic-data_en [2025-11-16]

248 CZECH REPUBLIC Act No. 121/2000 Coll., Copyright Act, as amended

249 CZECH REPUBLIC Section 2 (1) and (2) of the Copyright Act, as amended

250 CZECH REPUBLIC Section 12 and subs. of the Copyright Act, as amended

251 CZECH REPUBLIC Section 2358 and subs. of Civil Code, as amended

22 Directive No 2019/790 of European Parliament and the Council of 17 April 2019 on copyright and related
rights in Single Digital Market. In EUR-Lex. Available from: https://eur-lex.europa.eu/search.html?scope
=EURLEX&text=2019%2F790&lang=cs&type=quick&qid=1758827133589

253 CZECH REPUBLIC Section 39¢ and 39d of the Copyright Act, as amended
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access given to text and data mining (including those protected by a copyright) for
reproductions and extractions. Such reproductions may, however, be retained only as
long as is necessary for the purposes of text and data mining. This legal free licence is
applicable unless a right holder has expressly reserved (prohibited) the usage of the work
for text and data mining in an appropriate manner, such as machine-readable means in
the case of content made publicly available online. Should the work be used for text and
data mining conducted for “public needs” as a basis for “public licences” established by
the 2019 Copyright Directive - for scientific purposes, by universities, research

organizations, or cultural heritage, it is not possible to prohibit such use by its right
holder.

Despite the law, in practice, companies offering their users to work with generative
artificial intelligence models gain the training data from any available portal, file, open
data access, or database available online, regardless of whether such data are protected
by copyrights. To get the data for training, they use web scraping, web crawling, or
harvesting methods of data collection. Holders of copyrights are not even aware of the
fact that their work is used in the training of a generative artificial intelligence. They
have no tools to find it out. On top of that, the users of generative artificial intelligence
models must adhere to the Terms and Conditions of these companies operating such
generative models and allow the models*54, without charge, to use the outcomes
provided to the users upon their submitted prompts. Overall, unfortunately, this makes
a business model of companies offering a generative artificial intelligence a lot easier
and more successful.

Nevertheless, a positive regulatory move in favour of copyright holders to protect their
rights can be seen in the Artificial Intelligence Act adopted on 13" June 2024.255 Under
Article 53 (1) (c), providers of general-purpose artificial intelligence models, including
models of generative artificial intelligence, are obliged to put in place a policy to comply
with EU law on copyright and related rights, including rights of holders to prohibit using
their copyrighted work (data) for text and data mining in a manner as stated above.
Given the fact that such a regulatory obligation to come up with a policy could be viewed
as too general, on 10" July 2025, the General-Purpose Al Code of Practice (hereinafter
referred to as “Code of Practice”)?°, prepared by independent experts, was published by
the EU-AI Office established within the European Commission as the Al centrum of
expertise with a priority to launch a European Al governance system. The Code of
Practice covers key concepts related to general-purpose Al models as a voluntary tool
for providers of general-purpose artificial intelligence models, including generative
ones. The Code of Practice also includes the Copyright Chapter next to Chapters on
Transparency and Safety and Security. The Copyright Chapter was signed by companies
playing a major role in the field of artificial intelligence models.>” Under the Copyright

24 For example Tems of Service of Midjourney Inc. Awvailable from: https://docs.midjourney.com/hc/en-
us/articles/32083055291277-Terms-of-Service [2025-09-25]

25 Regulation (EU) 2024/1689 of the European Parliament and of the Council of 13 June 2024 Artificial
Intelligence Act. In EUR-Lex. Available from: https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?
uri=0J:L._202401689&0qid=1758827446632

26 General-Purpose Al Code of Practice. Available from: https:/digital-strategy.ec.europa.eu/en/policies/
contents-code-gpai

257 Signatories include: Accexible, Al Alignment Solutions, Aleph Alpha, Almawave, Amazon, Anthropic, Bria
Al, Cohere, Cyber Institute, Domyn, Dweve, Euc Inovacao Portugal, Fastweb, Google, Humane Technology,
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Chapter of the Code of Practice, the signatories shall be responsible for the
implementation of five measures in their artificial intelligence models:

(i)

(ii)

(iii)

(iv)

(v)

Draw up, keep up-to-date and implement a copyright policy to comply with
EU law on copyright and related rights for all general-purpose Al models the
signatories place on the EU market. Signatories commit to describing such a
policy in a single document and assigning responsibilities within their
organizations for the implementation and oversight of the policy.

Reproduce an extract only lawfully accessible copyright-protected content
when crawling the World Wide Web. Signatories shall not circumvent
effective technological measures that are designed to prevent or restrict
unauthorized acts in respect of works and other protected subject matters.
Furthermore, they shall exclude from their web-crawling websites that make
available to the public content, and which are recognised as persistently and
repeatedly infringing copyright and related rights. To comply with such
measures, a dynamic list of hyperlinks to lists of these websites issued by
relevant EU bodies will be made publicly available on an EU website.

Identify and comply with rights reservations when crawling the World Wide
Web by employing web-crawlers that read and follow instructions expressed
in accordance with the Robot Exclusion Protocol (robots.txt) as specified in
the Internet Engineering Task Force Request for Comments No. 9309 and any
subsequent version. Another commitment is to identify and comply with
other appropriate machine-readable protocols to express rights reservations
in line with the 2019 EU Copyright Directive.

Mitigate the risk of copyright-infringing outputs by implementing
appropriate and proportionate technical safeguards to prevent their models
from generating outputs that reproduce training content protected by EU
copyright law in an infringing manner and from prohibited uses of their
models in a copyright-infringing manner.

Designate a point of contact for electronic communication with affected
rightsholders and enable the lodging of complaints not only to the
rightsholders but also to their authorized representatives, including collective
management organizations concerning the non-compliance of signatories
with their commitments pursuant to this Copyright Chapter. Signatories are
due to act on complaints in a diligent, non-arbitrary manner and within a
reasonable time. In case a signatory of the Code of Practice fails to respond
adequately to an author or authorized representative, such a person should
follow Article 53 (4) of the Artificial Intelligence Act by notifying the European
Commission and seeking a remedy.

In summary, an implementation of the Copyright Chapter of the Code of Practice with
its preventive measures should distinctly improve the position of rightsholders in the
European Union in the near future. The objective of the Code of Practice, with its
Copyright Chapter, is to ensure that providers of general-purpose Al models comply

IBM, Lawise, LINAGORA, Microsoft, Mistral Al, Open Hippo, Open Al, Pleias, re-inventa, ServiceNow, Virtuo
Turing, WRITER; Available at; https://digital-strategy.ec.europa.eu/en/policies/contents-code-gpai [2025-09-23]
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with their obligations under the Artificial Intelligence Act and to enable the Al Office to
assess the compliance of providers of the mentioned Al models who choose to rely on
the Code to demonstrate compliance with their obligations under the Artificial
Intelligence Act. As stated in the Copyright Chapter of the Code of Practice®8, the
adherence to the Code does not constitute conclusive evidence of compliance with these
obligations under the Artificial Intelligence Act. The Code is recommended for follow;
however, it is not legally binding. Article 53 (4) of the Artificial Intelligence Act assumes
that a harmonized law on proving compliance with obligations under Article 53 (1) will
be adopted in the future. Until then, providers of general-purpose Al models can follow
either the Code of Practice or submit alternative suitable compliance methods to the
European Commission, which is an authorized body in these matters.

A requirement for demonstrating how datasets used for training are composed is
included in Article 53 (1) (b) (ii) of the Artificial Intelligence Act. Providers of general-
purpose Al models must draw-up, keep up to date and make available information and
documentation containing, at minimum, the elements set out in Annex XII of the Act.
The Annex XII in its Point 2 (c) requires a provider to describe (among others)
information on the data used for training, testing and validation, where applicable,
including the type and provenance of the data and curation methodologies. An
intentional or negligent failure with this requirement can lead to a fine imposed by the
European Commission not exceeding 3 % of the providers annual total worldwide
turnover in the preceding financial year or EUR 15 million, whichever is higher.

3.2 United States of America

While the European Union is implementing the Artificial Intelligence Act and is seeking
a voluntary implementation of the Copyright Chapter of the Code of Practice by its
signatories, being major players in the field of artificial intelligence models, the
legislation in the United States covering the topic analyzed in this paper is as follows
and not far distant from the EU law:

Under Section 106 of the U.S. Copyright law contained in Title 17 of the United States
Code (hereinafter referred to as “Copyright Act”), the owner of copyright has the
exclusive rights to reproduce the copyrighted work in copies; to prepare derivative works
based upon the copyrighted work, to distribute copies of the copyrighted work to the
public by sale of other transfer of ownership, or by rental, lease of lending; to publicly
perform and display the copyrighted work.?>® The “fair use” provision stipulated in
Section 107 of the Copyright Act excludes a use of the copyrighted work for criticism,
comment, news, reporting, teaching, scholarship or research from an infringement of
copyright.

Furthermore, in October 2022, the U.S. White House Office of Science and Technology
Policy published a framework document called “The Blueprint for an Al Bill of Rights:
Making Automated Systems Work for the American People”% with the intention to

258 page 2 of the Copyright Chapter of the Code of Practice

29 UNITED STATES OF AMERICA. The Copyright Act 1976 as amended and codified. Available from:
https://ipmall.info/sites/default/files/hosted _resources/lipa/copyrights/Copyright1976.pdf

260 Available from: https://bidenwhitehouse.archives.gov/wp-content/uploads/2022/10/Blueprint-for-an-Al-Bill-
of-Rights.pdf
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protect the American public in the age of artificial intelligence, especially in the area of
civil rights and democratic values. The Blueprint has presented five principles. Under its
first principle, automated systems should be developed with consultation from diverse
stakeholders and experts to identify potential impacts, and designed to protect from
unintended, yet foreseeable impacts, including inappropriate data use.?®

In practice, there are already several major litigation court cases pending in the United
States.

Recently, on 1" June 2025, leading film and television studios Disney Enterprises, Inc.,
Marvel Characters, Inc., MVL Film Finance LLC, Lucas Film Ltd. LLC, Twentieth Century
Fox Film Corporation (collectively referred to as “Disney”), jointly with Universal City
Studios Productions LLLP and DreamWorks Animation L.L.C. (collectively referred to
as “Universal”), as plaintiffs, filed a lawsuit in the U.S. District Court in California against
a generative artificial intelligence model company Midjourney, Inc., as defendant?®2. The
plaintiffs have alleged that Midjourney has been infringing the plaintiff’s exclusive rights
under the Copyright Act**3 by (a) copying, publicly displaying and/or distributing
plaintiffs copyrighted work, (b) offering its image service without appropriated
copyright protection measures to prevent such infringement, and (c) offering its
forthcoming video service without appropriate copyright protection measures to
prevent such infringement, and (d) causing huge damages. The defendant owns and
operates an artificial intelligence image and video generation service, allowing
Midjourney subscribers to submit a text prompt and receive a downloadable, high-
quality image or video in response. Midjourney is described as a virtual vending
machine, generating endless unauthorized copies of Disney’s and Universal’s
copyrighted works - characters doing any number of requested actions. It has been
emphasized that Midjourney has technical means to limit copyright infringement
through the existing filters, preventing the generation of violence or nudity. The
defendant is purposefully not willing to introduce the same measures to protect
plaintiffs’ copyrights despite their call. The plaintiffs are requesting that the court issue
a preliminary and/or permanent injunctive relief enjoining and restraining Midjourney
and all its officers, agents, servants, and employees from continuing in such illegal
conduct and conduct a standard jury trial on the merits of the case. Midjourney has
rejected that its business model is based on piracy conduct. Its major argument includes
that the training of its Al model falls into the “fair use” principle of the copyrighted work,
with no need to receive a licence from copyright holders in line with U.S. law.
Furthermore, Midjourney argues that their generative Al model is of a transformational
nature, as it is aimed not to copy the copyrighted work but to extract data from it to
create something new and original.

On 4™ September 2025, another legal action on infringement of copyrights against
Midjourney was filed at the California District court by another major film and television

261 Other four principles include algorithmic discrimination protection, users' data privacy, notice and explanation
of automated systems in use, and users' opt-out of systems to access a human person.

262 Available from: https://www.courtlistener.com/docket/70513159/disney-enterprises-inc-v-midjourney-inc/

23 UNITED STATES OF AMERICA. The Copyright Act 1976 as amended and codified. Available from:
https://ipmall.info/sites/default/files/hosted_resources/lipa/copyrights/Copyright1976.pdf
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studio, Warner Bros. Discovery. Both legal cases will likely be processed jointly in one
proceeding as their claims seem to be identical.?%4

It should be noted that the transformational nature of generative artificial intelligence
models has been confirmed by a court landmark decision in a litigation of plaintiffs
A. Bartz et al. (authors of books) against a defendant, Anthropic PBC, operating
a generative AI LLM model, Claude.?®s In terms of an alleged infringement of copyrights,
a fair use of protected data by the defendant was not confirmed by a court. Thus, on 5
September 2025, the parties entered into a settlement agreement under which Anthropic
PBC shall pay USD 3,000 per work to 500,000 authors, in total USD 1.5 billion.

4. Remuneration to Authors

The 2019 EU Copyright Directive has authorized the EU member states to solely decide
about a national law allowing the rightholders to receive fair compensation for the
digital uses of their works or other subject matter under the exception or limitation
provided for in the Directive for illustration for teaching being under the “public
licence”. In setting the level of fair compensation, the educational objectives and the
harm to rightholders should be taken into account.>®¢

Furthermore, it is stipulated that authors and performers tend to be in the weaker
contractual position when they grant a licence or transfer their rights, including through
their own companies, for the purposes of exploitation in return for remuneration and
those natural persons need the protection provided by the 2019 EU Copyright Directive
to be able to fully benefit from the rights harmonized under this directive.2¢7

The remuneration of authors and performers should be appropriate and proportionate
to the actual or potential economic value of the licensed or transferred rights,
considering the author’s or performer’s contribution to the overall work and all
circumstances of the case, such as market practices or the actual exploitation of the
work.?®® As for remuneration payable to the authors or performers under the “public
licenses,” member states can apply any appropriate way of payment, including lump sum
payments, taking into account the specifics of each sector. For that purpose, authors and
performers need information to access the economic value of their rights, including
a continuous one.?® It is important that the contractual counterparts share adequate
and accurate information with them to set up fair remuneration for the authors or
performers.

It is clear from the above that the EU has established a high bar on the protection and
remuneration for data and text mining for public licences. Since companies offering

264 Available from: https://www.courtlistener.com/docket/71271014/warner-bros-entertainment-inc-v-
midjourney-inc/

265 Available from: https://www.afslaw.com/perspectives/alerts/landmark-ruling-ai-copyright-fair-use-vs-
infringement-bartz-v-anthropic

266 Section 24 of the Directive (EU) 2019/790 of the European Parliament and of the Council of 17 April 2019 on
copyright and related rights in the Digital Single Market. In EUR-Lex. Available from: https://eur-
lex.europa.eu/legal-content/EN/TXT/PDF/?uri=0J:L 202401689&0id=1758827446632

267 |bid, Section 72.

288 |hid, Section 73.

289 Ihid. Section 74.
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services of a generative artificial intelligence model need data and text mining for
extensive, global business needs, it can be expected that the same rules shall be applied
to remunerating authors and performers for the provision of a commercial type of
licence. The above-mentioned recent settlement agreed between Anthropic PBC on
a payment of USD 3,000 per work to an author could be taken as a precedent for any
future negotiations between copyright holders and companies operating generative
artificial intelligence models. Thus, the current modus operandi of commercial
companies shall stop unauthorized and uncompensated data and text mining for
training their commercially driven generative artificial intelligence models. Collective
management organizations can effectively help to take care of the rights of copyright
holders.

5. Liability Issues

Considering that a software company offering services with generative artificial
intelligence models has been infringing copyrights of a Czech person (a natural person
or a legal entity) by unauthorized data and text mining for training its artificial
intelligence model, such a person is entitled to claim damages in line with the Czech
Civil Code.?” Under the law, the claimed damages can be material and immaterial.

For a successful claim, a plaintiff (a copyright holder) would have to prove to the court
that the software company with offering services to its users (subscribers) through
outputs from the generative artificial intelligence models (i) has breached law by
training its models on the plaintiffs copyrighted data for a further commercial use
illegally without having a licence agreement concluded with the plaintiff, (ii) the
plaintiff has suffered harm in a form of a material and immaterial damage, and (iii) the
suffered damaged was caused by breaching the law. The burden of evidence is with the
plaintiff. This procedural requirement would be very hard for a copyright holder to meet
since they do not have the tools to prove illegal conduct by the defendant in the area
of highly sophisticated software of unpredictable generative artificial models. Upon
presenting all facts and evidence to support the claim the plaintiff could demonstrate
reasons for a request that the defendant is requested to disclose any and all evidence
about data and text mining for the generative Al model per analogia to Article g (1) of the
Directive (EU) 2024/2853 of the European Parliament and of the Council of 23 October
2024 on liability of defective products which newly stipulates any software being
a product.

The above is based on the fact that a draft Directive of EU on artificial intelligence
liability has not been adopted by the European Parliament and the Council.?” Currently,
there is no available information nor a legislative schedule for a legislative process
regarding this draft directive.

270 CZECH REPUBLIC. Act no. 89/2012 Coll., Civil Code, as amended, Section 2894 and subs.

271 proposal for a Directive of the European Parliament and of the Council on adopting non-contractual civil
liability rules to artificial intelligence (Al Liability Directive). In EUR-Lex. Available from: https://eur-
lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52022PC0496
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6. Considerations de Lege Ferenda

Without a doubt, copyrights are valuable assets of their owners. Considering that (a) the
EU Al Office came up with the Copyright Chapter in the Code of Practice to support the
legally valid Act on Artificial Intelligence only several months ago, and the Chapter was
already accepted by major software companies, and (b) there is number of pending legal
cases on the merits with a main involvement of courts in the United States of America,
in my opinion there is no need to consider a proposal for any new law.

I believe that the current pioneering infringement of copyrights undertaken by software
companies for commercial use in their generative artificial intelligence models will soon
come to an end. Software filters preventing the making of any illegal copies
of copyrighted data in order to comply with Annex XII of the Artificial Intelligence Act
under the supervision of the European Commission (in line with Article 53 (4)
of the Act) will be implemented.

7. Conclusion

Following an analysis contained in this paper, it is possible to articulate its findings as
follows: Legally, software companies operating commercial generative artificial
intelligence models are not authorized to undertake text and data mining without prior
permission (licence) granted to them by copyright holders. Data and text mining
without permission of the authorized owners is only possible under public licences
stipulated by European law and national laws of EU member states. Fair use of collected
data and text has not been confirmed by the United States courts yet.

Following a recent precedent on a settlement agreement by a large software artificial
intelligence company, all copyright holders should receive fair financial compensation
from companies that have already misused their work/data for their business needs.

Future research could focus on the implementation stage of a new approach to
copyrighted text and data mining by software developers. Another research question
could include whether outputs of generative artificial intelligence are legally protected
by copyright, since current opinions in jurisdictions globally vary.
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Abstract: The origins of crypto-assets as an independent concept date back to 2009,
when Satoshi Nakamoto created Bitcoin. Since then, the concept has acquired a certain,
globally recognizable content. However, the situation in the EU area of justice changed
significantly when the Markets in Crypto-Assets Regulation (MiCA) was adopted in
2023. Since then, the concept of crypto-assets has gained its place in the EU legal system,
while also acquiring new content. One of the factors that played a significant role in
determining the new boundaries of the already mentioned concept was the principle of
technological neutrality. Although it might initially seem that the impact of this
principle has a formal, future-oriented nature, the principle of technological neutrality
has already had a significant effect on the content of the concept of “crypto-assets”. The
aim of this article is not only to explore how the principle of technological neutrality has
influenced the crypto-asset concept, but also to clarify the consequences of this
influence. Crypto-assets, which until now have been technologically specific, with the
adoption of MiCA, have become technologically neutral, allowing for open application
of technology. However, such changes have simultaneously created the problem of
interpretation boundaries.

Keywords: crypto-asset, technological neutrality, distributed ledger technology,
blockchain, MiCA, EU law

1. Introduction3?7?

On 31 May 2023, the European Union (hereinafter referred to as EU), by adopting
Regulation (EU) 2023/1114 of the European Parliament and of the Council on markets in
crypto-assets, and amending Regulations (EU) No 1093/2010 and (EU) No 1095/2010 and
Directives 2013/36/EU and (EU) 2019/1937°73 (hereinafter referred to as “MiCA”),
recognised crypto-assets as subject to rights under the EU legal order.

272 The research is financed by the Recovery and Resilience Facility project "Internal and External Consolidation
of the University of Latvia" (N0.5.2.1.1.i.0/2/24/I/CFLA/0Q7)

273 Regulation (EU) 2023/1114 of the European Parliament and of the Council of 31 May 2023 on markets in
crypto-assets, and amending Regulations (EU) No 1093/2010 and (EU) No 1095/2010 and Directives 2013/36/EU
and (EU) 2019/1937 [online]. In EUR-Lex. Available from: https://eur-lex.europa.eu/eli/req/2023/
1114/oj/?eliuri=eli%3Areq%3A2023%3A1114%3A0j&locale=en
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Although crypto-assets vary widely in their character, they can represent both financial
instruments and non-financial crypto-assets®’4. However, a dedicated and harmonised
framework for markets in crypto-assets is necessary at the Union level to provide specific
rules for crypto-assets and related services and activities that are not yet covered by the
Union legislative acts on financial services.?”> Within the MiCA framework, crypto-assets
have been, first of all, regarded as financial instruments.

It is therefore logical that, to govern crypto-assets?7® MiCA not only applies the concepts
derived from financial regulations, but the interpretation of that framework may also
affect MiCA, and vice versa®”’. Consequently, MiCA, to the same extent as the financial
services legislation®73, is also linked to the principle of technological neutrality.

The study aims to clarify how the principle of technological neutrality has influenced
the content of the concept of “crypto-assets” and whether this influence has changed
the content of the concept. As this study shows, the changes that have occurred are
significant.

To achieve the aim, the paper employs a doctrinal method with a specific interpretative
approach to MiCA. Given the limited scope of the study, particular attention will be paid
to the analysis of crypto-active technologies and their impact on the content of the
concept of crypto-assets. Moreover, due to the limited scope, any comparative
references are for illustrative purposes only.

2. Technological Neutrality

The technological neutrality of the legal regulation on crypto-assets stems from recital
16 of the preamble of the MiCA, stating that “any legislative act adopted in the field of
crypto-assets should be specific and future-proof, be able to keep pace with innovation

and technological developments, and be founded on an incentive-based approach.
[..]279”

The application of the above principle is specified in article 3(1)(5) of MiCA, defining the
“crypto-asset” as a digital representation of a value or of a right that can be transferred
and stored electronically using distributed ledger technology or similar technology?®°.
The note “or similar technology” provides that crypto-assets are open to new
technologies.

Besides providing for the future, the technological neutrality principle also prescribes
that legislation should not favour or discriminate against any particular technology, but

274 FERREIRA, Agata, and Philipp SANDNER. Eu search for regulatory answers to crypto assets and their place
in the financial markets’ infrastructure. Computer Law & Security Review [online]. 2021, 43, 105632 [viewed
10 September 2025]. ISSN 0267-3649. Available from: doi:10.1016/j.clsr.2021.105632

275 Recital 6 of the preamble of MiCA

276 FERREIRA, Agata, and Philipp SANDNER.

27T HOBZA, Martin. Crypto-asset services under the draft MiCA Regulation. In: Challenges of law in business
and finance [online]. Bucharest, Paris, Calgary: ADJURIS, 20221, p. 247, pp. 20, [viewed 12 September 2025].
ISBN 978-606-95351-1-0. Available from: https://lawinbusiness.vse.cz/wp-content/uploads/Challenges-of-Law-
in-Business-and-Finance.pdf

278 Recital 9 of the preamble of MiCA

27 Recital 16 of the preamble of MiCA

280 Art. 3(1)(5) of MiCA

87


https://lawinbusiness.vse.cz/wp-content/uploads/Challenges-of-Law-in-Business-and-Finance.pdf
https://lawinbusiness.vse.cz/wp-content/uploads/Challenges-of-Law-in-Business-and-Finance.pdf

rather focus on the effects or functions of technologies broadly?®.. Therefore, for the
legislation on crypto-assets to be technologically neutral, it is necessary to avoid
a reference to a particular technology by providing only a general description of the
result to be achieved. However, the legal definition of crypto-assets mentions
distributed ledger technology (hereinafter referred to as DLT) as one of their features,
the existence of which is not incidental, as crypto-assets are one of the main applications
of distributed ledger technology?32.

3. Distributed Ledger Technology

The existence of DLT as a feature does not in itself provide an answer regarding the
technological neutrality of crypto-assets. What matters is the content of this feature.
Although this term may be interpreted differently from source to source, its legal
definition in the EU area of justice is provided by article 3(1)(1) of MiCA, according to
which “distributed ledger technology” or “DLT” means a technology that enables the
operation and use of distributed ledgers2%3. When clarifying the “distributed ledger”
concept, article 3(1)(2) states “distributed ledger” means an information repository that
keeps records of transactions and that is shared across, and synchronised between, a set
of DLT network nodes using a consensus mechanism?%4,

Thus, according to MiCA, DLT is a technology that enables data to be stored in an
information repository and, through a consensus mechanism, shares and synchronizes
data across network nodes. What concerns the “DLT network node”, this concept,
according to article 3(1)(4), comprises not only the devices in a network, but also the
network processes as such?®5. The definition of DLT by MiCA aligns with a broader
discourse that DLT is a technology that maintains records across a network of devices
(typically, PCs and smartphones), referred to as nodes, ensuring synchronisation of
records between nodes through a consensus mechanism.?8¢

While in the name of technological neutrality, MiCA avoids mentioning blockchain
technology, the fact remains that distributed ledgers and blockchains are often used as
synonyms®7. However, such usage lacks accuracy, as the blockchain is just one
application of DLT, but not the only one?®®. Recital 1 of the preamble of MiCA provides
a similar specification, according to which “it is expected that many applications of
distributed ledger technology, including blockchain technology [..] will continue to

281 OJANEN, Atte. Technology neutrality as a way to future-proof regulation: the case of the artificial intelligence
act. European Journal of Risk Regulation [online]. 2025, 1-16 [viewed 10 September 2025]. ISSN 2190-8249.
Available from: doi:10.1017/err.2025.10024

282 Recital 2 of the preamble of MiCA
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25 Art. 3(1)(4) of MiCA

26 MORISHITA, Tetsuo. Technical description of DLT for conflicts lawyers. In: Blockchain and private
international law [online]. Brill | Nijhoff, 2023, pp. 51-65 [viewed 10 September 2025]. ISBN 9789004514850.
Available from: doi:10.1163/9789004514850 004

287 KLECZEWSKI, Anne-Grace. The good, the bad and the ugly: the private international law, the crypto
transactions and the pseudonyms. In: Blockchain and private international law [online]. Brill | Nijhoff, 2023,
pp. 128-153 [viewed 10 September 2025]. ISBN 9789004514850. Available from:
doi:10.1163/9789004514850_008
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result in new types of business activity.?89” While recognising both distributed ledger
and blockchain as technologies, there is a need to clarify the relationship between these
two technologies.

Blockchain is “a distributed database existing on multiple computers at the same time.
It is constantly growing as new sets of recordings, or ‘blocks’, are added to it. Each block
contains a timestamp and a link to the previous block, so they actually form a chain.”29°
Thus, blockchain is simply a software best defined by the Massachusetts Institute of
Technology as “Cryptography+Human Logic.”9" A closer examination of blockchain
allows distinguishing the following components of blockchain:

1. Cryptography

2. P2P Network

3. Consensus Mechanism
4. Ledger

5. Validity Rules9>

The comparison of these blockchain components with the legal definition of DLT in
MiCA suggests that the legal definition of DLT, as opposed to the currently widely used
blockchain technology, as blockchain components, mentions only such features as
consensus mechanism and ledger. Regarding the “P2P Network” component, it is
a broader concept than just a DLT network. Consequently, DLTSs are particular types of
databases in which data is recorded, shared, and synchronised across a distributed
network of computers or participants?3.

To sum up, it can be concluded that the DLT defined in MiCA is not a specific technology
(as might be inferred from the term), but rather a framework for the classification of
a particular technology (e.g., blockchain) as a DLT. On the one hand, such
a characterisation of DLT must be regarded as technologically neutral, since it not only
describes the existing technological realities, but also enables the market itself to decide
which technology is better suited for achieving a specific objective, which in turn
promotes competition and the free development of different technologies?%4. However,
the EU legislature did not share this view, since the legal definition of crypto-assets has
been extended alongside the term “DLT” by the additional “or similar technology”
feature mentioned above.

In general, the feature is intended to ensure compliance with the principle of
technological neutrality, since it does not currently have any specific content.
However, there should be a simultaneous compliance with the principle
of legal certainty, providing that those subject to the law must know what the law is to

289 Recital 1 of the preamble of MiCA

2% BANAFA, Ahmed. Blockchain technology and applications. River Publishers, 2022, pp.5. ISBN
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2025]. EUR 29813 EN. Available from: doi:doi:10.2760/901029
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go? European Journal of International Law [online]. 2021, pp. 1221-1247 [viewed 10 September 2025]. ISSN
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be able to plan their actions accordingly295. Respectively, a legal norm must not only be
technologically neutral, but should also provide for a clearly perceivable content.

On the one hand, crypto-assets are characterised by DLT, which, under the MiCA
regulation, is a technologically neutral concept, since it contains only a set of minimum
features for a technology within the MiCA framework to be recognized as a DLT,
including the ones not yet in existence. On the other hand, crypto-assets are
characterised by DLT's “similar technology”, a concept with no specific content.

The content of the term “similar technology” follows from the term “DLT”. Moreover,
the connection between those two concepts is characterised, first, by the fact that the
alleged “similar technology” is not, and cannot be, a DLT, and, secondly, by the fact that
that technology must at the same time be similar to DLT. Defining such a dividing line
is far from straightforward.

Whether or not a technology is a DLT can be ascertained by subsumption, making the
technology in question subject to the legal definition of a DLT. At the same time,
however, it must be recognised that the term “DLT” should be defined as widely as
possible2%®. This opens up both wide-ranging possibilities for defining DLTs and
simultaneously dismantles the boundaries between DLTs and “similar technology.” The
DLT, defined as widely as possible, may also encompass features that, in other
circumstances, are attributable to “similar technology”, thus making the content of that
concept even more ambiguous.

The question of applicable technologies is fundamentally important in determining the
boundaries of the term “crypto-assets”. If the boundaries of DLT within the MiCA
framework are limited to features such as a consensus mechanism, a distributed ledger
and a DLT network node, then the content and boundaries of the term “similar
technology” are still to be established. Moreover, the assessment of “similar technology”
is affected by the absence of a specific technology whose compliance or non-compliance
with the relevant term should be tested.

This use of the term “similar technology” convincingly demonstrates the influence of the
principle of technological neutrality on the adoption of MiCA. Defining DLT as broadly
as possible and, in particular, including the term “similar technology”, clearly achieves
technological neutrality, but technological neutrality should not become an end in itself.
Too much neutrality in regulation will confer as much discretionary power on
supervisors or judges97.

In summary, it must be held that the term “crypto-assets” included in MiCA is
technologically neutral, in particular, if the principle of technological neutrality serves
as a way to future-proof regulation by allowing legislation to adapt to the changes in
technology over time298, It is not only that the concept of crypto-assets does not include
references to any specific technology, but it also envisages extremely broad limits for

2% TRIDIMAS, Takis. Legal certainty and protection of legitimate expectations. In: The general principles of EU
law [online]. Oxford University PressOxford, 2006, pp.242-297 [viewed 12 September 2025]. ISBN
9780199258062. Available from: doi:10.1093/0s0/9780199258062.003.0006
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27 MATHIS, Bruno. Should Crypto-Asset Regulation Be Technology-Neutral? In: Blockchain and private
international law [online]. Brill | Nijhoff, 2023, pp. 66-80 [viewed 10 September 2025]. ISBN 9789004514850.
Available from: doi:10.1163/9789004514850 005
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defining this concept in the future. On the other hand, there is a view that applying the
principle of technology neutrality to crypto-asset regulation appears to be an oxymoron.
It is because crypto-assets are technology-specific.299

4. Crypto-Assets

Such a diversity of views raises the question of the reasons for their emergence. To
clarify, it is necessary to return to 2008 when a person (or persons) operating under the
pseudonym Satoshi Nakamoto published a Paper on the Web for a peer-to-peer
electronic cash system, thereby creating Bitcoin3°°. When describing Bitcoin, Satoshi
Nakamoto stated, “What is needed is an electronic payment system based on
cryptographic proof instead of trust, allowing any two willing parties to transact directly
with each other without the need for a trusted third party”.3*® Many more new types of
crypto-assets3°> have emerged since Bitcoin appeared as the first crypto-asset.

Bitcoin, as the original crypto-asset, is described by being cryptographic as one of its
features. Consequently, the view that today the term “crypto-asset” is commonly defined
as a cryptographically secured digital representation of value of contractual rights that
uses a type of blockchain and can be transferred, stored, or traded electronically3®3
logically forms a part of the existing discourse that crypto-assets are inextricably linked
to cryptography. As a follow-up to such discourse, it is reflected in documents from
various organisations that cryptography, as a mandatory feature of crypto-assets,
remains relevant. For example, ISO 22739:2024 provides that a crypto-asset is a digital
asset implemented using cryptographic techniques3°4.

Thus, the hallmark of Bitcoin, which is recognised as the first crypto-asset in the world,
is the use of blockchain technology in general and its component, cryptography, in
particular. It is therefore only logical to conclude that crypto-assets, as an autonomous
concept, are historically closely linked to both the blockchain and its component,
cryptography (the common morpheme “crypto” used in the terms “crypto-assets” and
“cryptography” is also a clear reference to this). While cryptography, as a self-contained
element of Bitcoin, is of fundamental importance, as has already been pointed out,
cryptography is only one component of the blockchain. The connection between the
blockchain and Bitcoin is characterised by the fact that the first application of
blockchain technology was Bitcoin3°5 .

2% MATHIS, Bruno.

30 NIAN, Lam Pak, and David LEE Kuo CHUEN. Introduction to bitcoin. In: Handbook of digital
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d0i:10.1016/b978-0-12-802117-0.00001-1

301 NAKAMOTO, Satoshi. Bitcoin: a peer-to-peer electronic cash system. Bitcoin — Open source P2P
money [online]. [no date] [viewed 10 September 2025]. Available from: https://bitcoin.org/bitcoin.pdf

302 HOI-CHUN HUNG, Alvin. Evolution of intangible property to crypto assets: legal pragmatism in anglo-
american common law and chinese civil law. The Chinese Journal of Comparative Law [online]. 2024, 12,
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The link between crypto-assets and cryptography has passed the test of time and has
been preserved not only in the legislation of individual countries3°®, but also has been
covered in various documents. The interaction between crypto-assets and cryptography
is highlighted not only in, for example, the Report of the United Nations Commission
on International Trade Law, according to which digital assets are sometimes referred to
as “crypto-assets” in reference to the cryptographic techniques used to authenticate
transactions innovating the digital asset3°7; it is also recognised by the EU institutions.
As stated by the European Central Bank, “Crypto-assets are recorded in digital form,
enabled by the use of cryptography and distributed ledger technology3°®”.

Despite the discussion above, by the adoption of MiCA, the EU legislature, in the name
of technological neutrality, has changed the content of the concept of crypto-assets from
what was already customary and had become traditional to technologically neutral and
future-proof. The new crypto-asset content introduced by MiCA is no longer exclusively
linked to the already used blockchain technology and cryptography as an integral part
of this technology.

Assigning new content to a concept already in use entails risks for different
interpretations. For example, the indication that the current version of MiCA focuses on
specific technologies (i.e., crypto-assets), limiting its adaptability3°9, is largely based on
the perception of crypto-assets as a technologically specific concept rather than their
technologically neutral interpretation. Unfortunately, the legislature itself has also failed
to fully identify and neutralise the potential risks. Thus, in article 3 (1) (17) of MiCA, the
link between the concept of crypto-assets and blockchain technology is still maintained
by including a reference to cryptography: “providing custody and administration of
crypto-assets on behalf of clients’ means the safekeeping or controlling, on behalf of
clients, of crypto-assets or of the means of access to such crypto-assets, where applicable
in the form of private cryptographic keys3”. All of this contributes to the concurrent
existence of the concept of crypto-assets with different content in the EU area of justice.

5. Conclusion

With the adoption of the MiCA, crypto-assets in the EU area of justice have undergone
significant changes. These relate not only to the introduction of the regulation of the
crypto-assets market, but also to changes in the content of crypto-assets as a subject
matter of rights.

for private international law? In: Blockchain and private international law [online]. Brill | Nijhoff, 2023, pp.
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Crypto-assets, given the significant impact of the first crypto-asset, Bitcoin, on the
concept, have historically acquired a certain content that has been inextricably linked
to blockchain technology and cryptography, as one of the elements of blockchain
technology. Due to the applied blockchain technology, crypto-assets have always been
technologically specific.

In adopting MiCA, its content has been affected by the principle of technological
neutrality. From a technologically specific concept, crypto-assets have been redefined as
a technologically neutral concept. As a result, crypto-assets are no longer constrained
by the use of any particular technology, and the concept has a much wider scope.
Concerning the boundaries of this scope, they have not yet been precisely defined
because they depend not only on technology and its development, but also on the
interpretation of the concept of crypto-assets and their individual features.

When introducing and applying the content of crypto-assets as defined by MiCA, it is
important to take into account that the content of such a concept applies to the EU area
of justice. When using this concept outside the EU area of justice, it is important to
recognise that crypto-assets may be and are defined differently elsewhere, i.e., according
to their historical content. This, in turn, may lead individuals to misunderstand each
other while still using the same concepts. Unfortunately, this is also facilitated by the
fact that, in the EU area of justice, the concept of crypto-assets still lacks uniformity in
its use.
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Abstract: Since January 2021, a fundamental change to the legislation on small
bankruptcy has occurred in Slovakia. This article analyses the applicable legislation on
small bankruptcy in the Bankruptcy and Restructuring Act, examines its application in
practice, and focuses on a comparison with analogous institutes in the Czech and
Spanish legal orders. The author points out the specific features and limits of the
legislation as manifested in practice. On the basis of available statistical data, she states
that the applicable legislation on small bankruptcy has led to an increase in the number
of small bankruptcies in Slovakia. The article concludes with de lege ferenda
recommendations aimed at further improving the efficiency of the legislation on small
bankruptcy, while also taking into account findings arising from the comparative
analysis.
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1. Introduction

The institute of small bankruptcy (maly konkurz) was introduced into Slovak law by Act
No. 7/2005 Coll. on Bankruptcy and Restructuring and on Amendments to Certain Acts,
as amended (hereinafter the “Bankruptcy and Restructuring Act” or “BRA”). This Act
entered into force on 1 January 2006 and regulates three methods of resolving a debtor’s
insolvency: bankruptcy, restructuring, and debt relief. Bankruptcy, or bankruptcy
proceedings, is a process in which the debtor’s assets are liquidated and the proceeds are
distributed among the debtor’s creditors on the basis of a schedule, generally on a pro rata
basis, as the proceeds are usually insufficient to fully satisfy the claims of all creditors.3"
Bankruptcy, in essence, constitutes a liquidation-based method of resolving a debtor’s
insolvency.3" In Slovakia, bankruptcy (including small bankruptcy) has, since 1 January
2006, been regulated in Part Two of the Bankruptcy and Restructuring Act.

Small bankruptcy was originally regulated in the special provisions of Sections of
Paragraphs 106 and 107 of the Bankruptcy and Restructuring Act. The purpose of small
bankruptcy was to accelerate and make bankruptcy proceedings more efficient in cases

311 gee, for example DURICA, Milan. Konkurzné pravo na Slovensku a v Eurépskej tinii. Zilina: Poradca
podnikatela, 2006. 480 p. ISBN 80-88931-42-8.
312 See, for example POSPISIL, Branislav. Zdkon o konkurze a restrukturalizécii s komentdrom. Zilina: Poradca
podnikatel’a, 2005. 520 p. ISBN 80-88931-39-8.
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concerning so-called small debtors33 The Act defined the criteria under which
bankruptcy proceedings could be deemed to qualify as small bankruptcy. Under the
original legal framework, small bankruptcy was ex lege bankruptcy declared over the
assets of a natural person who was not an entrepreneur. Bankruptcy declared over the
assets of another natural or legal person could be recognised by the court as small
bankruptcy if at least two of the following three statutory conditions were met: (1) the
assets subject to bankruptcy were unlikely to exceed EUR 165,000; (2) the debtor’s
turnover achieved in the last accounting period prior to the declaration of bankruptcy did
not exceed EUR 333,000; (3) the debtor was unlikely to have more than 50 creditors. The
court could decide that the bankruptcy was small either upon its declaration or at any
time during the bankruptcy proceedings. In small bankruptcy, the creditors’ interests
were represented by a single creditors’ representative instead of a creditors’ committee.
The court could adopt such measures as it deemed expedient in the interest of conducting
the proceedings as swiftly and economically as possible. However, the original legal
regulation of small bankruptcy was almost non-functional. In practice, the provisions
concerning the appointment of a creditors’ representative instead of a creditors’
committee were applied most frequently.34

A fundamental amendment to the regulation of small bankruptcy took effect on 1 January
2021, when Act No. 421/2020 Coll. on Temporary Protection of Entrepreneurs in Financial
Difficulties and on Amendments to Certain Acts entered into force. This Act provided
entrepreneurs with temporary protection against the consequences of the pandemic and
at the same time amended the Bankruptcy and Restructuring Act with respect to the
institute of small bankruptcy. The purpose of the new regulation of small bankruptcy was
to establish simple, efficient, economical and swift liquidation proceedings by making
the legal framework of small bankruptcy more attractive.3'> Since the entry into force of
the aforementioned amendment, the criteria for determining whether proceedings
qualify as small bankruptcy are no longer the number of creditors, turnover and value of
assets, as was the case under the original regulation of small bankruptcy, but solely the
amount of liabilities and the value of assets, which must not exceed EUR 1,000,000. The
regulation of small bankruptcy is contained in thirteen paragraphs.

As a result of the aforementioned amendment, bankruptcy is currently regulated in Part
Two, Chapters One to Nine of the Bankruptcy and Restructuring Act, and is referred to
in the literature as “liquidation bankruptcy” or “standard bankruptcy”,3'® while Part Two,
Chapter Ten of the Act regulates small bankruptcy. For the sake of completeness, it should
be noted that since 1 March 2017, bankruptcy has also been regulated in Part Four of the

313 Explanatory Report (Special Part) to Act No. 7/2005 Coll. on Bankruptcy and Restructuring and on
Amendments to Certain Acts. [online]. 2005. [accessed on 2025-09-09]. Awvailable from:
https://www.nrsr.sk/web/Dynamic/DocumentPreview.aspx?DoclD=356947

314 DOLNY, Jaroslav. Maly konkurz. In: SUCHOZA, Jozef, HUSAR, Jan and HUCKOVA, Regina, eds. Prdvo,
obchod, ekonomika — zbornik vedeckych prac. KoSice: Univerzita Pavla Jozefa Safarika v Kosiciach, 2020,
pp. 60-67. ISBN 978-80-8152-930-6.

315 Explanatory Report (General Part) to Act No. 421/2020 Coll. on Temporary Protection of Entrepreneurs in
Financial Difficulties and on Amendments to Certain Acts. [online]. 2020. [accessed on 2025-09-09]. Available
from: https://ww.nrsr.sk/web/Dynamic/DocumentPreview.aspx?DoclD=505070

316 See, for example DURICA, Milan. Zdkon o konkurze a restrukturalizacii. Komentdr. Praha: C. H.Beck, 2021:
1476 p. ISBN 978-80-1400-846-7.

95



Act under the heading Debt Relief.37 Bankruptcy regulated in Part Four of the Act is
referred to in the literature as “personal bankruptcy”3® The Bankruptcy and
Restructuring Act thus currently regulates, in addition to standard bankruptcy,3 two
further specific types of bankruptcy, namely small bankruptcy3*° and personal
bankruptcy.3*

The objective of this article is to analyse the de lege lata legislation on small bankruptcy
and to examine its impact on the number of small bankruptcies during the period in
which it has been in force, having regard also to the legislator’s declared objective of
making the legislation on small bankruptcy more attractive. The research likewise
focuses on a comparison of small bankruptcy with analogous institutes in the Czech and
Spanish legal orders and, at the same time, provides de lege ferenda recommendations
aimed at further improving the efficiency of the legislation on small bankruptcy.

In recent years, Slovak specialised literature has, alongside the study of standard
bankruptcy, increasingly turned its attention to the issue of small bankruptcy (Dolny,
Duracinska, Manik). A comparative perspective on Czech and Spanish law is offered by
Richter, Zelenka, Kotoucovd, Tirado, Molina Herndndez and Kononov.
Methodologically, the article applies analysis, synthesis, comparison and statistical
methods to assess both the doctrinal framework and its practical implications. The
empirical part of the article is based on data obtained from the FinStat analytical portal
for the period 2020-2024. This allows trends in small bankruptcies to be observed before
and after the legislative amendment of 2021. A comparative analysis of relevant
legislation and academic literature from the Czech Republic and Spain enables a broader
evaluation of the Slovak framework in a European context.

2. Small Bankruptcy (Maly konkurz) - De lege lata

As already noted, since January 2021 small bankruptcy has been regulated as a separate
institute and a distinct type of bankruptcy proceedings, governed by the provisions of
Part Two, Chapter Ten of BRA. According to Duracinska,3** small bankruptcy is a hybrid
in insolvency proceedings. It may be conducted only in respect of the assets of an
entrepreneur who is a legal person. Small bankruptcy is designed to proceed rapidly and
at low cost, modelled on the debt relief bankruptcy regime; accordingly, selected
provisions of the legislation on debt relief apply, to the extent specified, concerning, for

37 In Part Four of BRA, debt relief for natural persons is regulated, irrespective of whether such persons are
entrepreneurs. Debt relief constitutes a remedial method of resolving a debtor’s insolvency. Pursuant to
the amendment of BRA by Act No. 377/2016 Coll., with effect from 1 March 2017, natural persons may obtain
debt relief by two methods: either by personal bankruptcy under Part Four of BRA or by means of
a repayment schedule.

318 See, for example DURICA, Milan. Zdkon o konkurze a restrukturalizacii. Komentdr. Praha: C. H.Beck, 2021.
1476 p. ISBN 978-80-1400-846-7.

39 Standard bankruptcy is intended for entrepreneurs — legal persons, and, upon a creditor’s petition, may
also be conducted in respect of the assets of a natural person — entrepreneur.

320 Small bankruptcy is intended solely for entrepreneurs that are legal persons, the amount of whose
liabilities does not exceed EUR 1,000,000 and the value of whose assets does not exceed EUR 1,000,000.

32 Personal bankruptcy is intended solely for natural persons, irrespective of whether they are
entrepreneurs or non-entrepreneurs. Enforcement proceedings must be pending in respect of their assets.
322 DURACINSKA, Jana. Maly konkurz — novy hybrid v insolvenénych konaniach. Acta Facultatis luridicae
Universitatis Comenianae. 2021, vol. 40, no. 2, pp. 117 — 135. ISSN 1336-6912.
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example, the termination of contracts, the drawing up of an inventory of assets, the
lodging and contesting of creditors’ claims, the realisation of movable and immovable
property, and the termination of the bankruptcy.

Bankruptcy proceedings leading to the declaration of small bankruptcy commence upon
delivery of a petition for the declaration of small bankruptcy to the competent court.
The petition shall be filed by electronic means via an electronic form, which must be
authorised by the petitioner. The petition shall be accompanied by a list of the debtor’s
assets, a list of its liabilities, a list of related parties, and the financial statements
prepared over the past five years, where the debtor was under a duty to prepare them.
The court shall, within 15 days of receipt of the petition, declare small bankruptcy,
appoint a trustee and invite creditors to file their claims if it finds that the following
conditions are fulfilled: (1) the petition for the declaration of small bankruptcy has been
filed by a debtor that is a legal person;3* (2) the debtor has a constituted statutory body;
(3) the statutory body or the members of the statutory body are persons who do not act
as the statutory body or as members of statutory bodies in more than ten legal persons
entered in the Commercial Register; (4) an advance on the costs of small bankruptcy in
the amount of EUR 500 has been deposited; (5) the debtor is not in breach of the duty
to deposit a regular individual financial statement and an extraordinary individual
financial statement in the Collection of Deeds within nine months of their preparation;
(6) on the basis of the last five financial statements, the debtor did not have liabilities
exceeding EUR 1,000,000; (7) on the basis of the last five financial statements, the debtor
did not have assets with a value exceeding EUR 1,000,000; (8) with respect to the debtor,
the effects of the opening of bankruptcy proceedings or the opening of bankruptcy under
Part Two, Chapter One of BRA are not in effect; and (9) the petition for the declaration
of small bankruptcy is complete and signed by a person authorised to act on behalf of
the debtor. The resolution declaring bankruptcy is published in the Commercial Bulletin
and, upon its publication, the declaration of bankruptcy takes effect de iure. Upon the
declaration of small bankruptcy, the debtor becomes bankrupt and all authorisations to
carry on the debtor’s business cease. In small bankruptcy there is no interest in
continuing the operation of the undertaking;3*4 accordingly, small bankruptcy is of an
unequivocally liquidation nature and is directed towards the winding-up of the business
entity.

Small bankruptcy is designed to be conducted by a trustee appointed ex officio by the
court. The trustee acts in small bankruptcy as the administrator of the proceedings, and
the functions necessary for the progress of the proceedings are transferred to him. The
trustee receives creditors’ claims submitted electronically on the prescribed form and
records them in the list of claims, but has no authority to contest them. The trustee
identifies the assets subject to bankruptcy and carries out inquiries into the bankrupt’s

323 The court may also declare small bankruptcy where a petition for the declaration of bankruptcy over the assets
of a debtor that is a legal person has been filed by a creditor, provided that the requirements laid down in Paragraph
19, subparagraph 4, of BRA are satisfied; however, it remains the case that, as a rule, the proceedings are initiated
by the debtor (a legal person) or, as the case may be, by persons authorised to act on the debtor’s behalf. See, fore
example DURICA, Milan. Zikon o konkurze a restrukturalizacii. Komentdar. Praha: C. H.Beck, 2021. 1476 p.
ISBN 978-80-1400-846-7.

324 MANIK, Rudolf. Malé konkurzy vo svetle novej legislativy. Bulletin slovenskej advokdcie.2021, vol. 27,
no. 10, pp. 16-21. ISSN 1335-1079.
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assets that are not time-consuming and entail only minimal costs. More time-consuming
and financially demanding inquiries are undertaken by the trustee only upon a creditor’s
motion, in which case the creditor is required to provide an advance to cover the related
costs. At present, the trustee does not have immediate and cost-free access to all national
asset registers; it is desirable that this situation be remedied in the future. The bankruptcy
estate in small bankruptcy comprises the assets that belonged to the debtor at the time
of the declaration of small bankruptcy and the assets acquired by the debtor during the
course of the bankruptcy. Assets encumbered by security rights are not included.
Encumbered assets form part of the bankruptcy estate only if a prior-ranking secured
creditor files a claim. Where only a later-ranking secured creditor files a claim, the
encumbered assets are included in the bankruptcy estate only if it may be expected that
the secured creditor will also be satisfied. Upon the declaration of small bankruptcy, the
authority to dispose of the debtor’s assets subject to the bankruptcy, as well as to act in
matters relating to those assets, passes to the trustee. The trustee acts in the name of and
on behalf of the debtor. The legislation on small bankruptcy expressly lays down the
trustee’s procedure for the realisation of assets and the distribution of the proceeds of
such realisation (Paragraphs 106h BRA). The trustee is obliged to perform his or her duties
with due professional care.

During small bankruptcy, the statutory body continues to ensure the keeping of the
debtor’s accounts, to act on behalf of the debtor vis-a-vis the tax and customs authorities,
the social insurance agency and health insurance companies, as well as other public
authorities, to represent the debtor in employment relations, to ensure the fulfilment of
obligations connected with the archiving of the debtor’s documentation, and also, to the
extent of its possibilities and abilities, to discharge the obligations imposed by the trustee.
If, without serious reason, the statutory body fails to provide the trustee with cooperation
or does not duly exercise its powers during small bankruptcy, the court may, on the
trustee’s motion, decide on its disqualification pursuant to Paragraph 13a of the
Commercial Code No. 513/1991 Coll. A disqualified person shall not, for the period
determined by the court, perform the office of a statutory body or a member of a statutory
body, and upon the finality of the court’s decision, ceases to be a statutory body or
a member of a statutory body in all companies or cooperatives. The statutory body must
also be aware of its liability for the declaration of bankruptcy in the event of non-payment
of creditors’ claims exceeding a total of EUR 50,000. A precondition for this liability is
negative equity prior to the declaration of bankruptcy and the non-satisfaction of claims
in the bankruptcy. The court shall decide on the imposition of a fine (upon a motion by
the trustee, a registered creditor or on its own initiative); the fine may range from EUR
1,000 to EUR 10,000. The court’s decision on the imposition of a fine is based on its
discretion, in particular when determining its amount, with BRA providing only a single
auxiliary criterion for the imposition of the fine, namely the length of the period during
which the debtor showed negative equity. Liability for damage caused to the debtor’s
creditors by a breach of the duty to file a petition for the declaration of bankruptcy in due
time remains unaffected in small bankruptcy.3*

325 For further details, see DOLNY, Jaroslav. Predinsolven¢né a insolvencné povinnosti Statutarneho organu. In:
SUCHOZA, Jozef, HUSAR, Jan and }VIUCKOVA, Regina, eds. Prdvo, obchod, ekonomika — zbornik vedeckych
prdac. Kosice: Univerzita Pavla Jozefa Safarika v KoSiciach, 2021, pp. 49-56. ISBN 978-80-574-0035-6.
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In small bankruptcy, the legislator’s objective was to transfer greater initiative to the
creditors of the bankrupt person. This objective is likewise reflected in the regulation of
the avoidance right. In small bankruptcy, the right to challenge the debtor’s legal act rests
exclusively with the creditor. A creditor may challenge a legal act even if his claim is time-
barred, unenforceable, non-executable or unfiled,3*° or even if the small bankruptcy has
been annulled, or rather concluded. The purpose of the avoidance provisions is to afford
the creditor the broadest possible scope for exercising the avoidance right.3*7

Small bankruptcy terminates upon its annulment. In most cases, annulment of the
bankruptcy falls within the competence of the trustee. The trustee may annul the
bankruptcy by notice in the Commercial Bulletin after the distribution of the proceeds
has been carried out; once it has been established that the bankruptcy estate will not
cover the costs of the bankruptcy; or where no creditor files a claim within go days of the
declaration of small bankruptcy or the status of all creditors as parties to the proceedings
ceases (Paragraph 167v BRA). Small bankruptcy may also be annulled by a resolution of
the court, by which the court discontinues the proceedings on the ground that the
conditions for declaring bankruptcy have not been met.

Even where the court has declared small bankruptcy, a creditor may obtain its conversion
into standard bankruptcy if, within six months of the declaration of small bankruptcy, he
deposits with the court an advance of EUR 6,500 to cover the costs of standard bankruptcy
and files a petition for the annulment of small bankruptcy and the declaration of standard
bankruptcy. Provided the conditions are met, the court shall declare standard bankruptcy
even where small bankruptcy has been annulled and the debtor has not been deleted
from the Commercial Register or from another register prescribed by law in which it is
entered.

2.1 Small Bankruptcy in Practice

Unfortunately, the Ministry of Justice of the Slovak Republic does not currently publish
separate data on small bankruptcies. Analytical information is available primarily from
commercial databases. The available statistics indicate that small bankruptcies have
established a firm place in practice. According to data from the analytical portal FinStat,
a gradually increasing trend in small bankruptcies can be identified.

In 2021, the bankruptcy courts declared bankruptcy over the assets of 266 legal persons,
of which 68 were small bankruptcies, representing one quarter of the total. By
comparison, only 165 bankruptcies were declared in 2020. The significant increase was
also linked to the amendment of the legislation on small bankruptcy.3?®

326 It is open to discussion why the Bankruptcy and Restructuring Act affords protection even to a creditor
who has not filed his claim in small bankruptcy and has thereby indicated that he has no interest in the
satisfaction of his claim. The legal regulation of the avoidance of a debtor’s legal acts in respect of whom
small bankruptcy has been declared also raises further questions, for example in relation to the possibility
of bringing an avoidance action even after the debtor has ceased to exist.

321 For further details, see DOLNY, Jaroslav. Odporovatelnost praviych iikonov v konkurznom préve. Bratislava:
C. H.Beck, 2021. 104 p. ISBN 978-80-8232-002-5.

328 FINSTAT. Insolvencie 2022: Navrat do normalu. [onling]. 2021. [accessed on 2025-09-16]. Available from:
https://news.finstat.sk/clanky/insolvencie-2021-navrat-do-normalu/
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In 2022, the bankruptcy courts declared bankruptcies over the assets of 277 legal persons.
Interest in small bankruptcies increased, with these already accounting for more than one
third of all bankruptcies, amounting to almost 100 cases. The majority concerned small
and insignificant companies, or entities long defunct, often burdened with substantial
debts owed to the state budget and public insurance funds. While in 2021 the average
period from the filing of a petition for small bankruptcy to its declaration was 26 days, in
2022 it was 27 days. The petitioners in small bankruptcy were the debtors themselves.329

In 2023, the courts declared bankruptcies over the assets of 331 legal persons. This was the
highest number since the record year of 2014, when 317 bankruptcies were declared. The
number of small bankruptcies rose to 131, with three cases being converted into standard
bankruptcy. In 2023, small bankruptcies already accounted for 40% of all bankruptcies.
The average period from the filing of a petition for small bankruptcy to its declaration was
22 days. Among the petitioners in bankruptcy proceedings, debtors themselves have long
predominated, and their share continues to increase.33°

In 2024, the courts declared bankruptcy over the assets of 336 legal persons. The
bankruptcy statistics were decisively influenced by small bankruptcies. In 2024, 149
small bankruptcies were declared, accounting for more than 44% of all bankruptcies.
The average period from the filing of a petition for small bankruptcy to its declaration
was 20 days.3

Interpretation of statistical trends and discussion on efficiency and creditor protection.
Available data indicates a continuous increase in the number of small bankruptcies since
the 2021 amendment came into force, alongside a gradual reduction in the average time
from petition filing to bankruptcy declaration. This confirms that the amendment has
achieved its procedural objectives of simplification and acceleration. However,
a significant proportion of the proceedings concern companies that were already
economically inactive or burdened with long-term debts, which limits the reform's real
economic impact. In terms of efficiency, the data suggest that small bankruptcy
effectively functions as a quick liquidation tool for non-viable entities. However, from
the perspective of creditor protection, several shortcomings persist. The absence of
a creditors' committee and the trustee's limited investigative powers restrict creditors'
participation and oversight. While these structural features reduce costs, they may also
lead to weaker enforcement of creditors’ rights and limited recovery rates. To improve
the system's efficiency, future reforms should prioritise greater transparency, enhanced
creditor engagement and consistent trustee supervision. These measures would preserve
the procedural advantages of small-scale bankruptcy and strengthen its fairness and
credibility within the insolvency framework.

329 FINSTAT. Insolvencie 2023: Tri roky v znameni Arcy. [online]. 2022. [accessed on 2025-09-16]. Available
from: https://news.finstat.sk/clanky/insolvencie-2022-tri-roky-v-znameni-arcy/

30 FINSTAT. Insolvencie 2024: Nemastny - neslany vrchol. [online]. 2023. [accessed on 2025-09-16]. Available
from: https://news.finstat.sk/analyzy/insolvencie-2023-nemastny-neslany-vrchol/

3L FINSTAT. Insolvencie 2025: Pohreby firiem kulminovali. [online]. 2024. [accessed on 2025-09-16]. Available
from:https:/finstat.sk/nase-clanky/analyzy/insolvencie-2024
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3. Comparative Analysis

Although small bankruptcy represents a rather specific instrument for addressing the
insolvency of smaller debtors, it cannot be regarded as an entirely isolated phenomenon.
Within the European context, comparable institutes can be found in the Czech Republic
and in Spain. A comparison of legal frameworks makes it possible to better understand
the advantages and limits of the domestic system and to draw inspiration from foreign
legislation.

3.1 Czech Republic - Minor Bankruptcy (Nepatrny konkurs)

In the Czech Republic, the principal source of insolvency law is Act No 182/2006 on
Insolvency and Insolvency Procedures (the Insolvency Act), as amended (hereinafter the
“Insolvency Act”). The Act regulates three methods of resolving a debtor’s insolvency or
imminent insolvency: bankruptcy, reorganisation and debt relief. Bankruptcy, governed
by Paragraph 244 et seq. of the Insolvency Act, is the general method of resolving
insolvency. On the basis of a decision declaring bankruptcy, creditors’ claims are satisfied,
in principle proportionately, from the proceeds of the liquidation of the insolvency estate,
with the proviso that unsatisfied claims or parts thereof do not cease to exist unless
otherwise provided by law. In Paragraph 314 and Paragraph 315 of the Insolvency Act,
minor bankruptcy is regulated. The provisions on minor bankruptcy allow, to some
extent, for the simplification and acceleration of bankruptcy proceedings in cases that are
relatively straightforward in terms of assets.33* The purpose of the regulation of minor
bankruptcy is also to minimise the costs of the proceedings.333 The special provisions
governing minor bankruptcy partially modify the regular bankruptcy proceedings.

Minor bankruptcy may arise only in two cases. First, where the debtor is a natural person
who is not an entrepreneur; or second, where the total turnover of the debtor - an
entrepreneur (whether a legal person or a natural person) - in the last accounting period
preceding the declaration of bankruptcy does not exceed CZK 2,000,000 and, at the same
time, the debtor has no more than 50 creditors.

The court must decide that the debtor’s insolvency will be resolved by way of minor
bankruptcy, either upon a petition (usually filed by the debtor) or ex officio, at the time
of declaring bankruptcy or at any point during the bankruptcy proceedings. If it
subsequently emerges that the bankruptcy should not have been regarded as minor, the
court shall annul its decision without undue delay.

According to Paragraph 315 of the Insolvency Act, unless the creditors’ meeting decides
otherwise, minor bankruptcy is conducted in accordance with the provisions on
bankruptcy, subject to certain deviations expressly specified by law.334 The court may also
determine additional deviations, provided that they will ensure a swift and economical
course of the proceedings, are not contrary to the decision of the creditors’ meeting, do
not prejudice the position of secured creditors, and are not inconsistent with the
principles of insolvency proceedings. Decisions of the court on any such further

332 ZELENKA, Jaroslav et al. Insolvencni zdkon. Praha: Linde, 2007. 687 p. ISBN 978-80-7201-657-0.

333 RICHTER, Tomas. Insolvenéni pravo. Praha: ASPI, Wolters Kluwer, 2008. 472 p. ISBN 978-7357-329-4.

334 For further details, see KOTOUCOVA, Jifina et al. Zdkon o ipadku a zpusobech jeho FeSeni (insolvencni
zdkon). Komentdr. Praha: C. H.Beck, 2008. 1076 p. ISBN 978-80-7179-595-7.
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deviations from the ordinary course of minor bankruptcy (for example, a decision that
the administrator’s decision on the method of realisation of the insolvency estate does
not require the consent of the creditors’ committee, or that a valuation of the listed assets
is not required) may be issued together with the decision declaring minor bankruptcy or
at any subsequent stage of the proceedings.335

3.2 Spain - Liquidation Proceedings (Procedimiento de liquidacion)

Spanish insolvency law has recently undergone a reform, the most significant innovation
of which was the introduction of a specific, independent and simplified procedure for
micro-enterprises.33¢

The principal source of Spanish insolvency law is the Recast Text of the Insolvency Law
(Texto refundido de la Ley Concursal), approved by means of Royal Legislative Decree
1/2020 (Real Decreto Legislativo 1/2020) of 5 May 2020 (hereinafter “TRLC’).337 Within the
framework of the insolvency rules, three types of insolvency proceedings are regulated:
(1) bankruptcy (concurso de acreedores); (2) debt restructuring (reestructuracion de
deudas); and (3) the special procedure for micro-enterprises (procedimiento especial para
microempresas).33®

The special procedure for micro-enterprises (procedimiento especial para
microempresas) is intended for debtors - natural and legal persons acting as
entrepreneurs — who, in the year preceding the filing of an application to commence the
special procedure, employed fewer than 10 employees and at the same time either
achieved an annual turnover of less than EUR 700,000 or had liabilities of less than EUR
350,000.339

The special procedure for micro-enterprises may be conducted either as a continuation
procedure (procedimiento de continuacion) or as a liquidation procedure (procedimiento
de liquidacién). Although the system is relatively new, the first cases indicate that micro-

335 ZELENKA, Jaroslav et al. Insolvencni zakon. Praha: Linde, 2007. 687 p. ISBN 978-80-7201-657-0.

3% TIRADO, Ignacio: Corporate Restructuring Laws Under Stress: The Case of Spain. European Business
Organization Law Review [online]. 2023, vol. 24, no. 2, pp. 317-336. [accessed on 2025-09-020]. Available from:
https://doi.org/10.1007/s40804-023-00283-5

337 This regulation replaced the original Insolvency Law No. 22/2003 (Ley Concursal), which for almost two
decades had constituted the cornerstone of Spanish insolvency law. TRLC was adopted with the aim of
systematising and consolidating the numerous amendments by which Law No. 22/2003 had been modified.
At the same time, it created a framework for further amendments, the most significant of which is Law
16/2022 of 5 September 2022, by which Directive (EU) 2019/1023 on preventive restructuring frameworks,
on discharge of debt and disqualifications, and on measures to increase the efficiency of procedures
concerning restructuring, insolvency and discharge of debt was transposed. As a result, Spanish insolvency
law is today codified primarily in TRLC, whose current text represents the outcome of a gradual
harmonisation of national regulation with European insolvency law.

338 The special procedure for micro-enterprises (procedimiento especial para microempresas) was introduced
into the Spanish legal order by Law No. 16/2022 of 5 September 2022, which entered into force on 1 January
2023. This Law was adopted in the framework of the transposition of Directive (EU) 2019/1023. By contrast,
the Slovak small bankruptcy (maly konkurz) does not constitute a transposition of that Directive, but rather
an autonomous national solution, effective as of 1 January 2021.

339 See Article 685 TRLC.
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enterprises more often choose liquidation over continuation, which points to serious
problems concerning their viability.34°

Liquidation proceedings are regulated in Articles 705 to 720 of TRLC. They constitute
an online procedure in which all written submissions are made using standardised
electronic forms completed by the debtor or creditors via an electronic platform, thereby
enabling electronic communication with the court and shortening the duration of the
proceedings. In-person court hearings are replaced by virtual ones.3#

Liquidation proceedings involve the participation of the debtor, the creditors and, in
certain cases — since his participation is not mandatory — the insolvency administrator
(administracion concursal). One of the principal innovations introduced by the special
procedure for micro-enterprises is the possibility for the debtor to realise the assets. The
legislator justified this by the foreseeability that, in many cases, the estate at the
commencement of proceedings would contain few assets and that their realisation
should be straightforward. The objective of this arrangement is likewise to reduce the
costs of liquidation proceedings.34* This does not, however, prevent either the debtor or
the creditors from requesting the appointment of an insolvency administrator to carry
out the administration and realisation of the assets. In more complex cases, it is also
possible to appoint an expert for the purpose of valuing the assets.34

Liquidation proceedings commence upon application by either the debtor or a creditor.
In cases where the debtor applies for liquidation proceedings, the debtor must
demonstrate willingness to realise its assets or request the appointment of a trustee. The
debtor or the trustee has 20 working days from the initiation of the liquidation
proceedings to submit a liquidation plan, in accordance with prescribed content
requirements, in order to ensure the satisfaction of creditors’ claims through the sale of
the debtor’s assets. The implementation of the liquidation measures set out in the plan
may not exceed three months, although the court may extend this period by one month
upon the request of the debtor or the trustee. The realisation of assets is carried out via
an electronic platform established for this purpose. The platform is used to organise
advertising of sales, cataloguing, and the sale of assets themselves. Assets are sold by
means of auctions and, in justified cases, also by way of direct sale. Each month, the
debtor or the trustee must submit to the creditors and the court, using the standardised
form, a report on the state of the liquidation operations. After three months from the
commencement of the realisation of assets, or four months if the judge has granted an
extension, the debtor or the trustee must submit, again using the standardised form,
a final report on liquidation together with a petition for the termination of the
insolvency proceedings. The report must set out detailed information on the liquidation

30 MOLINA HERNANDEZ, Cecilio: La consideracién comunitaria acerca de la liquidacion simplificadas de
emprempresas insolventes: una vision desde el derecho espanol y portugués. Cuadernos de Derecho
Transnacional (CDT) [online]. 2025, vol. 17, no 1, pp. 571 — 596. [accessed on 2025-09-20.] Available from:
http://doi.org/10.20318/cdt.2025.9343

341 KONONOQV, Oleksij: The Place of micro and small Enterprises in European Insolvency Law. International
Insolvency Review [online]. 2025 [accessed on 2025-09-21]. Available from: https://doi.org/10.1002/iir.70010.
32 MOLINA HERNANDEZ, Cecilio: La continuacién y la liquidacién concursal simplificadas: un mecanismo
agil para las microempresas insolventes. Madrid: REUS, 2025. 246 p. ISBN 978-84-290-2927-7.

343 See Article 714 TRLC.
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operations carried out, including their timeline. It must also record the proceeds realised
from the sale of assets and the sums disbursed to creditors. The report must also include
a list of creditors’ claims that have not been satisfied and a list of unrealised assets which
could not be liquidated within the prescribed period through the electronic asset
liquidation platform. The debtor (where the report has been submitted by the trustee)
or the creditors may file objections to the report or to the termination of the proceedings
within 10 working days of the report being notified.34+ Upon expiry of this period, or once
any objections have been dealt with, the court shall terminate the proceedings by
order.345 Unrealised assets remain on the platform, and creditors continue to receive
payments from their sale. This means that the electronic asset liquidation platform may
carry on liquidation operations even after the proceedings have been formally closed,
although such an arrangement appears unusual.34

Assessment of the transferability of foreign experience. A comparative overview of
Czech and Spanish insolvency law shows that both countries aim to achieve similar
objectives: simplification, cost reduction, and the faster liquidation of micro and small
enterprises. The Czech minor bankruptcy model offers a pragmatic framework that
could inspire a more flexible approach to procedural deviations in Slovakia, particularly
by granting courts limited discretion to adapt proceedings according to case complexity.
In contrast, the Spanish system illustrates the potential of digitalisation by using
electronic platforms for asset realisation and communication with the court,
significantly reducing administrative burdens. While the full transposition of these
mechanisms into Slovak law would require careful consideration of institutional
capacities and costs, certain elements, especially enhanced digital access and stronger
creditor involvement, appear transferable and could improve the balance between
efficiency and creditor protection in Slovak small bankruptcy proceedings.

4. Conclusion

The 2021 amendment transformed small bankruptcy into a widely used and functional
instrument for resolving the insolvency of small business entities in Slovakia. Statistical
data confirm a significant increase in its use and a reduction in the average duration of
proceedings, demonstrating that the amendment has met its procedural goals of
simplification and acceleration.

However, the analysis also reveals structural limitations: many cases concern non-viable
or dormant entities, and the simplified procedural model may undermine creditor
protection. Comparative insights from the Czech and Spanish systems suggest that
balancing efficiency and creditor confidence requires stronger transparency and
digitalisation, as well as limited procedural flexibility granted to courts.

344 See Article 719 TRLC

345 See Article 720 TRLC

36 LOPEZ CUMBRE, Lourdes. Microempresas en Concurso. Documentacién Labor [online]. 2023, vol. 44,
no. 130, pp. 85-106. [accessed on 2025-09-21]. Awvailable from: https://www.aedtss.com/wp-content/
uploads/dI/N130/DL%20130%20Completa.pdf
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In terms of de lege ferenda, the following targeted measures are proposed in direct
connection with the identified findings:

1. Digitalisation and transparency: Establish a public electronic platform for selling
bankruptcy assets. Improve trustees' access to national asset registers, drawing
inspiration from the Spanish model.

2. Creditor participation: Strengthen creditors’ procedural rights and supervision
mechanisms to ensure a more balanced distribution of powers between trustees and
creditors.

3. Procedural flexibility: allow courts limited discretion to adjust the process to the
complexity of each case, while preserving cost efficiency, as in the Czech model.

4. Systematic data collection: introduce the regular publication of data on small
bankruptcies by the Ministry of Justice to enable the continuous monitoring of
efficiency and economic impact.

Aligning these reforms with analytical findings could transform the Slovak model
of small bankruptcy from a procedural simplification to a substantively effective
instrument, enhancing creditor protection and the overall predictability of the business
environment.
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Abstract: MiFID II comprehensively regulates the approach to the provision of
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1. Introduction

Article 53(1) in conjunction with Article 62 of the Treaty on the Functioning of the
European Union provides for the adoption of directives leading to the coordination
(harmonization) of Member States' legislation in order to facilitate the free movement
of services. In the case of capital market services, the EU legislator has adopted
secondary legislation which further regulates and adapts the provisions of primary law
on the free movement of services to the specific nature of these services, which are in
great need of regulation. First, there was Directive 93/22/EEC, followed by Directive
2004/39/EC. Currently, it is Directive 2014/65/EU of the European Parliament and of the
Council of May 15, 2014, on markets in financial instruments and amending Directives
2002/92/EC and 2011/61/EU347 (hereinafter "MiFID II"), which, among other things,
develops rules on the free movement of investment services and freedom of
establishment.34 MIiFID II comprehensively regulates access to the provision of
investment services and the performance of investment activities.349 It provides for
comprehensive harmonization of the authorization of the activities concerned, the
acquisition of qualifying holdings, the exercise of the freedom of establishment and the

347 Directive 2014/65/EU of the European Parliament and of the Council of 15 May 2014 on markets in financial
instruments and amending Directives 2002/92/EC and 2011/61/EU [online]. In EUR-Lex. Available from:
https://eur-lex.europa.eu/eli/dir/2014/65/0j/eng.

348 BUSCH, Danny. MiFID Il and MiFIR: stricter rules for the EU financial markets. Law and Financial Markets
Review[online]. 2017, 11(2-3), 126-142 [viewed on 2025-09-25]. ISSN 1752-1459. Available from:
doi:10.1080/1752 1440.2017.1412060.

349 Cf Art 1 and rec 7 MiFID 1.
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freedom to provide services, the conditions for the conduct of business by investment
firms to ensure investor protection, the powers of supervisory authorities in the home
and host Member States, and the regime for imposing sanctions.35° MiFID II is
an European regulation that increases investor protection by creating a more efficient,
risk-aware, and transparent market for investment services and activities across the
European Union's financial markets.35' MIFID II aims to ensure investor protection and
to improve the functioning, the efficiency and the resilience of European capital
markets.35>

Since Member States may decide not to apply MiFID II to persons for whom they are the
home Member State, if the activities of such persons are authorised and regulated at
national level, the aim of this article is to examine how Czech legislation has defined
that such persons may, when receiving and transmitting orders or providing investment
advice, transmit orders only to investment firms authorised in accordance with this
Directive. The article will analyse the EU and Czech legislation in this area and the
related case law. The article will further analyse the legislation of other EU Member
States and whether they have exercised the exemption under the Article 3 of this
Directive and to what extent. Since in the Czech Republic, MiFID II was not correctly
transposed, this article will also examine the effects of the incorrect transposition.
Furthermore, given that the Court of Justice of the European Union (CJEU) is, as part of
the preliminary ruling, reveiweing the interpretation of the Article 3(1) of the MiFID II,
this article will also analyse the effects of the Court's judgement. The aim of this article
is a case analysis of Czech investment intermediary, which was sanctioned by the Czech
supervisory authority for providing investment services to a foreign securities dealer.

2. Provision of Investment Services and Performance
of Investment Activities under MIFID II

The provision of investment services and the performance of investment activities is
a specific area that requires specific legal framework due to the need to protect investors
so that they are offered a high level of protection,353 because "incorrect conduct of firms
providing services to clients may lead to investor detriment and loss of investor
confidence."3* The financial crisis has also demonstrated the need to ensure this
objective.35 It was difficult to achieve this objective effectively at Member State level,
therefore the EU legal framework was adopted, the latest result of which is MiFID II. It
is precisely those entities that are subject to harmonized regime under MiFID II, have
been granted the relevant authorisation,35® and are subject to appropriate supervision

350 Cf Rec 7 MIFID L.

%1 CRONSTEDT, Carl-Wilhelm, Juhani LEPISTO, Niklas KUISMA, Niklas NENONEN. MiFID

I and IDD and their effect on customer experience, Final Report. Helsinki: Academic Business

Consulting Ab/Hanken School of Economics, pp. 6 [online] 2021-07 [viewed 2025-10-17]

Available from: https://www.finanssiala.fi/wp-content/uploads/2021/07/MiF1D-and-1DD-final-report.pdf.

%2 pERIDAS, Danny, HERITIER, Adrienne. Policy effects and accountability: unbundling research and execution
under MiFID II. Chapters, in: HERITIER, Adrienne & KARREMANS, Johannes (ed.), Regulating Finance in
Europe, chapter 3, p. 38. ISBN: 9781800379589.

33 Cf Rec 3 MiFID II.

%4 Cf Rec 5 MiFID II.

35 Cf Rec 4 MiFID II.

3% Cf Art 5 MiFID II.
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that, according to Articles 34 and 35 of MiFID II, have access to the freedom to provide
specified services and the freedom to establish branches.

The basic idea behind MiFID II is the concept of a single European passport. The ability
of individual investment firms to provide services is regulated by Article 34(1), which
states that "Member States shall ensure that any investment firm authorised and
supervised by the competent authorities of another Member State in accordance with
this Directive (...) may freely provide investment services and/or perform investment
activities as well as ancillary services within their territories , provided that such services
and activities are covered by its authorisation. (...) Member States shall not impose any
additional requirements on such an investment firm or credit institution in respect
of the matters covered by this Directive."

In other words, the single European passport allows investment services to be provided
without the need to obtain authorisation from the competent authorities of the host
Member State (it is sufficient for the investment firm to be regulated and supervised by
its home Member State). According to Article 34(2), any investment firm that intends to
provide services or perform activities in the territory of another Member State for the
first time shall only inform the authority of its home Member State and submit the
specified information therein (this competent authority then forwards the information
to the competent authority of the host Member State). The right of branch
establishment is then regulated in Article 35 of MiFID II, which is based on the same
assumptions and also allows the provision of services through the establishment
of a branch or through a tied agent established in the host Member State.

However, MiFID II limits the possibility of exercising these freedoms to investment firms
(defined in Czech law as securities dealers) as defined in Article 4(1)(1). In addition, the
Directive also provides for so-called optional exemptions, which are defined in Article
3(1) as allowing Member States to decide not to apply the Directive to persons for which
they are the home Member State, if the activities of those persons are authorised and
regulated at national level. Such persons: (a) are not allowed to hold client funds or
securities and are therefore not allowed to be indebted to their clients at any time; (b)
are not allowed to provide any investment services other than the reception and
transmission of orders or the provision of investment advice; and (c) may, when
providing such services, only transmit orders to investment firms authorized in
accordance with this Directive (and other specified institutions). However, the question
arises whether the regime of independent investment advisory can be applied in cases
where MiFID II explicitly prohibits the investment advisor from considering certain
categories of financial instruments, regardless of their other characteristics. This applies
to providers of investment services operating under the national regime based on the
optional exemption set out in Article 3 of MiFID I1.357

For entities that Member States decide not to apply MiFID II to in accordance with
Article 3(1) of MiFID II, certain restrictions35® nevertheless arise from MIFID II. At the
same time, Article 3(3) of MiFID II expressly states that the exempted persons shall not
benefit from the freedom to provide services or to perform activities or to establish

357 HOBZA, Martin, Independent Investment Advice under MiFID I1 (June 15, 2017). Charles University in Prague
Faculty of Law Research Paper No. 2017/11/2, [online] 2017-06 [viewed 2025-10-17] Available at SSRN:
https://ssrn.com/abstract=2986876 or http://dx.doi.org/10.2139/ssrn.2986876.

38 Cf Art 3(2) MiFID II.
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branches within the meaning of Articles 34 and 35 of MiFID II. MiFID II reflects the
existence of certain persons operating on the capital market which are regulated by
national law (in the Czech legal system, these are investment intermediaries). If these
persons comply with the abovementioned restrictions, the EU legislator leaves the
regulation of their status entirely to the discretion of the Member States. It only sets out
the basic conditions that Member States' regimes must comply with (Article 3(2)).

The Czech Republic has decided exempt the full applicationof MiFID II to investment
intermediaries and to subject them to specific national legislation due to the specific
nature of this activity and the historical negative experience of the national supervisory
authority.

The optional exemption under Article 3(1) of MiFID II was implemented by more than
ten Member States, while each of these have applied the exemption differently
depending on the national legislation and regulatory approach. Among the states that
have exercised this exemption, together with the Czech Republic, were for instance,
Slovakia, Poland, Hungary, Romania, Bulgaria, Croatia, Lithuania, Latvia, Estonia and
Slovenia. Member States, such as Germany, France, Netherlands, Belgium, Sweden,
Finland and Austria, have not opted for the optional exemption and have therefore
decided to apply harmonised authorisation regime which does not allow provision of
investment services without full authorisation. As mentioned above, the Czech
Republic, Slovenia, Poland and Hungary have made use of the exemption. These
Member States form so called Visegrad Four which is a cultural and political alliance of
four Central European countries founded in 1991 by signing a declaration about close
cooperation in the area of, among others, economic affairs contributing to their path to
European integration. All of the V4 members have opted for non-application of MiFID
II to certain licesned and supervised entities. Czech Republic has chosen to exempt full
application of MiFID II to investment intermediaries and instead these entities are
subject to requirements laid out in Section 29 of the Czech Act No. 256/2004 Coll. on
Capital Market Undertakings (hereinafter the "Capital Market Undertakings Act").35
Slovakia has applied the exemption to tied financial agents and instead, these entities
are subject to requirements set out in Section 8 of the Slovak Act No 186/2009 Coll. on
financial intermediation and financial counselling. Poland has applied the exemption
from full application of MiFID II to investment firm agents which are subject to national
requirements under Section 79 of the Polish Act on Trading in Financial Instruments
dated 29 July 2005. Finally, Hungary has applied the exemption from the full application
of MiFID II to tied agents and these entities are instead subject to requirements under
the Section 11 of the Hungarian Act CXXXVIII of 2007 on Investment Firms and
Commodity Dealers, and on the Regulations Governing their Activities. When
comparing the application of the exemption regimes among these four countries, only
the Czech Republic has restricted the provision of investment services by these
undertakings in respect of the domestic entities. Therefore, it can be concluded that, at
least among the so-called Visegrad Four countries, the Czech approach was an
exception.

39 CZECH REPUBLIC. Act No Act 256/2004 Col., Capital Market Undertakings Act (‘Capital Market
Undertakings Act”) [zakon €. 235/2004 Sb., o podnikani na kapitalovém trhu].
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3. Investment Intermediary and its Activities under MIFID II

The definition of investment intermediary was introduced in the Czech Republic on
1 May 2004, in Section 29 et seq. of the Capital Market Undertakings Act. An investment
intermediary is a person who, on the basis of a licence granted by the Czech National
Bank,3%° is authorised to independently provide investment services involving the
receipt and transmission of orders relating to investment instruments and investment
advice regarding investment instruments.3® Considering the restrictions related to
specific categories of financial instruments, it may be concluded that in case of these
undertakings, only restricted independent investment advisory. This is mainly due to
the limited ability of such undertakings, contrary to investment firms as defined in
MiFID II, to review broad scope of financial instruments diversified according to the type
and category and due to the limitations as set by MiFID II for such undertakings.3%> An
investment intermediary is not authorised to receive funds or investment instruments
from clients. It is authorised to provide investment services in relation to a narrowly
defined group of investment instruments (including securities issued by foreign
collective investment undertakings and foreign qualified investor funds).3® Until
13 February 2025, it could only transmit instructions to selected persons holding
a licence issued by the Czech National Bank. This is a person operating under the
national discretion regime pursuant to Article 3 of MiFID II, who, pursuant to Article
3(3) of MIFID II, shall not benefit from the freedom to provide services or perform
activities or the freedom to establish branches within the meaning of Articles 34 and 35
of MiFID II.

The obligation of investment intermediaries to pass on instructions only to selected
entities licensed by the Czech National Bank was introduced by an amendment (Act
No. 204/2017 Coll.) to the Capital Market Undertakings Acteffective from 3 January 2018.
The amended Section 29(4) of the Capital Market Undertakings Act stipulates that when
providing the main investment services referred to in Section 4(2)(a) or (e) of the Capital
Market Undertakings Act, an investment intermediary may only transmit instructions
to a securities dealer, a bank, an investment company, a manager of a collective
investment undertaking, self-managed investment fund or a comparable foreign
investment entity that is authorised by the Czech National Bank. This restriction applies
to investment services involving the receipt and transmission of orders and investment
advice related to investment instruments. Act No. 462/2023 Coll. on amendments to
Capital Market Undertakings Act made a partial amendment to the text with regard to
investment funds. In essence, there were no major changes introduced with regard
to securities dealers.

%0 KRALIK, Ales. et al. Capital Market Undertakings Act and related EU regulations. Commentary. 1. ed. Prague:
Wolters Kluwer CR, 2024, p. 602. ISBN 978-80-286-0113-3.

%1 HUSTAK, Zdendk, CETLOVA, Klara, DOLEZALOVA, Daniela, FRANEK, Michal, SMUTNY, Ales,
SOVAR, Jan. Capital Market Undertakings Act. Commentary. 1. ed. Prague: C. H. Beck, 2012, p. 302. ISBN
978-80-7400-433-9

362 HOBZA, Martin, Independent Investment Advice under MiFID Il (June 15, 2017). Charles University in Prague
Faculty of Law Research Paper No. 2017/11/2, [online] 2017-06 [viewed 2025-10-17] Available at SSRN:
https://ssrn.com/abstract=2986876 or http://dx.doi.org/10.2139/ssrn.2986876.

33 BAKES, Milan, KARFIKOVA, Marie, KOTAB, Petr, MARKOVA, Hana. et al. Financial law. 6. ed. Prague:
C. H. Beck, 2012, p. 469. ISBN 978-80-7400-440-7.
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The amendment to the Capital Market Undertakings Act, however not directly related
to the abovementioned changes in the Section 29, was prompted by the need to
implement MiFID II and other EU provisions governing the capital markets. The
explanatory memorandum to Section 29(4) of the Capital Market Undertakings Act
states that, compared to the previous regulation, the persons to whom investment
intermediaries may transmit instructions have been reduced to domestic entities only,
given the practical impediments to supervision of foreign entities. The legal regulation
was the result of a compromise to retain investment intermediaries at the cost of
narrowing the range of investment instruments they can distribute and the range
of persons to whom they can transmit instructions.3% The restriction of the scope of
investment intermediaries was triggered by the negative historical experience of
competent authorities with the activities of investment intermediaries and the risks
associated with the unclear boundaries of supervision of foreign undertakings operating
under MiFID II and investment intermediaries operating under national legislation. The
Czech Republic has therefore opted to regulate these entities restrictively, i.e.
investment intermediaries pursuant to Section 29 et seq. of the Capital Market
Undertakings Act, by combining the conditions set out in Article 3(1) of MiFID Il in order
to address the needs of the domestic market, including investor protection and sound
supervision.

As the supervisory activities of the Czech National Bank have shown, one of the most
widespread and socially harmful cases of favouring the interests of the investment
service provider over the interests of the clients at the beginning of the second decade
of this century was the provision of investment advice with the aim of inducing
inexperienced clients to engage in frequent economically unjustified trading (so-called
churning). This illegal practice was committed mainly by investment intermediaries in
the context of providing investment advice. A similar case of favourisation of the
interests of the investment intermediaries over the interests of the clients was the
manipulation of clients, who themselves do not systematically verify the current balance
of available funds in their customer account with a securities dealer, into transactions
with financial leverage, which multiplied not only the potential profit or loss of the
customer, but also the remuneration of the investment intermediary. These practices
have always been accompanied to a greater or lesser extent by the provision of unclear,
false, misleading or deceptive information, both regarding potential incentives for the
investment intermediaries from the recommended trades and the profitability of
recommendations provided to the customer in the past. In most cases, the investment
intermediary has concealed from the customers information about incentives received
from the investment firm, the amount of which is derived from the volume of trades
concluded by the customer. Investment firms authorised by the Czech National Bank
are explicitly required to monitor the activities of investment intermediaries with which
they cooperate in the provision of investment services.

In view of this practical experience, these entities were only allowed to operate in the
area that is fully supervised by the national competent authority. The changes in the
regulations were not intended to restrict the access of foreign entities to the Czech

34 KRALIK, Ales. etal. Capital Market Undertakings Act and related EU regulations. Commentary. 1. ed. Prague:
Wolters Kluwer CR, 2024, p. 603. ISBN 978-80-286-0113-3.
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market in any way, and they were thus able to fully exercise their rights enshrined in
Articles 34 and 35 of MiFID II.

4. Interpretation of Article 3 of MIFID II

A dispute arose over the interpretation of Article 3 of MiFID II in the case of the
investment intermediary Fondee a.s., which was confirmed by a decision of the Czech
National Bank dated 18 January 2021, ref. no. 2021/6589/570, which was further
confirmed by a decision of the Bank Board of the Czech National Bank dated 18 March
2021, ref. no. 2021/029192/CNB/10, for a breach under Section 162(1)(a) of the Capital
Market Undertakings Act. The investment intermediary Fondee a.s. was accused of
violating Section 29(4) of the Capital Market Undertakings Act by passing on
407 instructions to a foreign securities dealer. For the conditions of liability of a legal
entity for an offense, I refer to the commentary literature.3

The dispute between the investment intermediary Fondee a.s. and the Czech National
Bank mainly concerned whether Section 29(4) of the Capital Market Undertakings Act
excludes persons exempt from the scope of MIFID II (i.e. including investment
intermediaries) from the right to freedom to provide services guaranteed by Article 56
TFEU in the case of investment services.

The investment intermediary Fondee a.s. filed an administrative action pursuant to
Section 65 of Act No. 150/2002 Coll., the Code of Administrative Court Procedure,3%°
under file no. 18 A 454/2021, against the decision of the Bank Board of the Czech National
Bank dated 18 March 2021, ref. no. 2021/029192/ CNB/110, under Section 65 of Act No.
150/2002 Coll., the Code of Administrative Court Procedure, under file no. 18 A 45/2021.
For the conditions for filing such an action, I refer to the commentary literature.37

According to the Municipal Court in Prague, it was crucial for further considerations
that Article 3(3) stipulates that "persons excluded from the scope of this Directive
pursuant to paragraph 1 shall benefit from the freedom to provide services or to pursue
activities or the freedom to establish branches within the meaning of Articles 34 and 35."
Without this restriction, according to the Municipal Court in Prague, there would be no
doubt that an investment intermediary could not be restricted (already due to the
conflict with the general right to freedom to provide services) in mediating investment
services between a foreign dealer and a domestic customer, or sanctioned for such
mediation (even though it only provides investment services domestically).

The Municipal Court in Prague added to the provision of Section 29(4) of the Capital
Market Undertakings Act that, given that none of the methods of interpretation led to
an unambiguous conclusion as to how the provision in question and its relationship to
Article 3 of MiFID II and Article 56 TFEU should be interpreted, it referred the matter
to the CJEU. Although the obligation to refer a request for preliminary ruling to the CJEU

35 JEMELKA, Lubo$, VETESNIK, Pavel. Act on Liability for Offences and Procedure thereon. Act on certain
offences. Commentary. 3. ed. Prague: C. H. Beck, 2025, p. 143-164. ISBN 978-80-7400-992-1.

366 CZECH REPUBLIC. Act No Act 150/2002 Col., Code of Administrative Court Procedure [zakon &. 150/2002
Sb., soudni ¥ad spravni].

%7 JEMELKA, Lubo3, PODHRAZKY, Milan, VETESNIK, Pavel, ZAVRELOVA, Jitka, BOHADLO, David,
SURANEK, Petr. Administrative Court Code. Commentary. 1. ed. Prague: C. H. Beck, 2013, p. 487-522. ISBN
978-80-7400-498-8.
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arises if there are interpretative uncertainties regarding a provision of European Union
law, according to Article 267(3) TFEU, the court of a Member State whose decision
cannot be appealed under national law (in the Czech Republic, the Supreme Court and
the Supreme Administrative Court) for lower courts, it is only a procedural option.3%®

In the case under review, the Municipal Court in Prague also made use of this option
and submitted two requests for preliminary ruling to the CJEU: "1. Does a person who is,
pursuant to Article 3(1) [of Directive 2014/65], ... excluded from the scope of the
directive, and who does not, pursuant to Article 3(3) of the directive, enjoy the freedom
to provide services as defined in Article 34 thereof, enjoy the right to freedom to provide
services embodied in Article 56 [TFEU], if it itself does not provide investment services
on the basis of a single European passport to a client established in another Member
State, but rather receives an investment service from a foreign entity using a single
European passport or otherwise takes part in its provision to the end client (acts as an
intermediary)?2. If the answer to the previous question is affirmative, does EU law,
namely Article 56 [TFEU], preclude legislation prohibiting an investment [intermediary]
from transmitting a client’s order to a foreign securities trader?™

The CJEU addressed the questions raised in its judgment of 16 May 2024, in Case
C-695/22, Fondee a.s. v. Czech National Bank.3®9The court argues that the matter must
be assessed on the basis of MiFID II, which has fully harmonized national legislation on
the cross-border provision of investment services. It further emphasized that Article 34
of MiFID II concerns investment firms providing investment services in another Member
State, whereas in this case, the entity in question provides services only to clients
residing or having their registered office in its home country. MiFID II itself, in
Article 3(1)(c)(i), expressly grants persons exempted by a Member State from the scope
of that directive the possibility of transmitting orders received to authorized investment
firms. Referring to points 30 and 31 of the Advocate General's Opinion in this case, the
Court emphasized that Article 3(1)(c)(i) of MiFID II concerns the transmission of orders
to any authorised investment firm and not only to those established and authorised in
the home Member State of the person exempted from the application of MiFID II.

The Court concluded that "Article 3(1)(c)(i) of Directive 2014/65/EU of the European
Parliament and of the Council of 15 May 2014 on markets in financial instruments and
amending Directives 2002/92/EC and 2011/61/EU must be interpreted as meaning that
persons exempted by a Member State from the application of that directive are
authorised to transmit, with a view to their execution, orders from clients residing or
established in that Member State to investment firms that are established in another
Member State and are authorised to that end, under that directive, by the competent
authority of that other Member State, and, accordingly, as precluding national

38 KTIMA, Pavel. et al. Penetration of EU law into the legal order of the Czech Republic and its transformation
under the influence of the European integration process. Prague: Wolters Kluwer CR, 2024, p. 115.
ISBN 978-80-286-0097-6.

369 Judgment of the Court of Justice of 16 May 2024. The Fondee a.s. v. Czech National Bank. Case C-695/22
[online]. In EUR-Lex. [viewed 2025-09-25]. Awvailable from: https://eur-lex.europa.eu/legal-content/EN
JTXT/?uri=CELEX:62022CJ0695.

13



legislation prohibiting such transmission.." The decision of the CJEU was binding on the
Municipal Court in Prague.37°

The prohibition of transmission of instructions to foreign securities dealers (investment
firms established in another Member State and authorised by the competent authority
of that State), which results from Section 29(4) of the Capital Markets Act, was therefore
conflicting with the EU law. The CJEU identified this contradiction only on the basis of
the MiFID II, finding support for this view specifically in the Article 3(1)(c)(i), according
to which persons exempted from the scope of MiFID II (here investment intermediaries)
may, when providing such services, transmit orders only to investment firms authorised
in accordance with that Directive.

Since the MiFID II was incorrectly transposed in the Czech Republic and the Capital
Market Undertakings Act was in conflict with the provisions of MiFID II, in the event of
any discrepancy, the EU law prevails under the so-called direct effect of the Directive
principle.3”

Since the investment intermediary Fondee a.s. could transmit client orders to a foreign
securities dealer on the basis of Article 3(1)(c)(i) of the MIFID II, its actions were not
unlawful and therefore, it could not be sanctioned for them. Based on the interpretation
of the CJEU, the Municipal Court in Prague revoked the decision of the Bank Board of
the Czech National Bank of 18 March 2021, file no. 2021/029192/CNB/ 110, and the
decision of the Czech National Bank of 18 January 2021, file no. 2021/6589/570, and
returned the case to the Czech National Bank for further proceedings.3”> The Czech
National Bank subsequently discontinued the proceedings on the breach of law.

The amendment to Section 29(4) of the Capital Market Undertakings Act, which was in
conflict with Article 3(1)(c)(i) of the MiIiFID II, was made by Act No. 32/2025 Coll,,
amending certain laws in connection with the implementation of European Union
regulations in the area of digitalisation of the financial market and financing
sustainability, which expanded the range of entities to which an investment
intermediary may transmit instructions when providing the main investment service
referred to in Section 4(2)(a) or (e) of the Capital Market Undrtaking Act. From
14 February 2025, an investment intermediary may also transmit instructions to a similar
foreign person authorised to provide investment services in a Member State of the
European Union. This change was made in the legislative process, by an amendment
proposed by the Committee on the Budgetof the Chamber of Deputies.

370 BOBEK, Michal, KUHN, Zdengk. et al. Case law and legal arguments. 2. ed. Prague: Auditorium, 2013,
p. 306. 978-80-530-0900-3.

371 Judgment of the Court of Justice of 4 December 1974. Yvonne van Duyn v. Home Office. Case C-41/74
[online]. In EUR-Lex. [accessed on 2025-09-25]. Awvailable from: https://eur-lex.europa.eu/
legal-content/EN/ALL/?uri=CELEX:61974CJ0041.; Judgment of the Supreme Administrative Cour of
13 November 2009, 5 Afs 53/2009-63, ¢. 1986/2010 Sb. NSS [online]. In Decisions of administrative courts.
[accessed on 2025-09-25]. Available from: https://vyhledavac.nssoud.cz/DokumentQOriginal/Html/616980;
Judgment of the Supreme Administrative Cour of 15 February 2024, 9 Azs 18/2024 -26 [online]. In Decisions of
administrative  courts. [accessed on 2025-09-25]. Available from: https://vyhledavac.nssoud.cz/
DokumentOriginal/Htm|/718592.

372 Judgment of the Municipal Court in Prague of 19 June 2021, 18 A 45/2021-218 [online]. In Decisions of
administrative  courts. [accessed on 2025-09-25]. Available from: https://vyhledavac.nssoud.cz/
DokumentOriginal/Html/723407.
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5. Effects of Incorrect Transposition of MIFID II
and of the CJEU Judgement

As already mentioned, Member States cannot restrict investment intermediaries from
transmitting orders to foreign investment firms if these entities are duly licensed in
another Member State of the European Union. Such a restriction impedes the exercise
of the right to free movement of services and is contrary to Article 56 TFEU, as it prevents
an investment intermediary from receiving services from a foreign investment firm that
is authorised to provide its services in the Czech Republic on the basis of a single
European passport, solely on the grounds of the foreign nationality of the foreign
investment firm.

The prohibition on restricting the free movement of services under Article 56 TFEU is
interpreted as a prohibition of different treatment of service providers on the grounds
of nationality or establishment in a Member State other than the Member State in which
the service is to be provided.3”? Any other restrictions which impede or otherwise
prevent a service provider established in one Member State from providing in another
Member State the services which it lawfully provides in the Member State where it is
established, regardless of whether the restriction in question applies to anyone,
regardless of nationality, are also prohibited.37# Article 56 TFEU prevents the application
of any national legislation which makes the movement of services between Member
States more difficult than the movement of services within a Member State.37> The
freedom to provide services includes not only the freedom of a service provider to
provide a service in other Member States, but also the freedom to receive, or otherwise
benefit from, a service provided by a provider established in another Member State,
without being restricted in the exercise of that right.37

Legislation which prevents investment intermediaries from transmitting instructions to
a large group of foreign entities operating in another Member State may also have
significant consequences for the single market of the European Union. The prohibition
of restrictions related to the free movement of services can have a considerable
economic impact. One of the objectives of the free movement of services is to ensure
fair economic competition. It is therefore intended to contribute to the competitiveness
of companies throughout the European Union. This requires the removal of all measures
that constitute an obstacle to entry into Member States' markets. Measures that reduce
competitiveness are therefore prohibited.3”7? Incorrect transposition can lead

373 Judgment of the Court of Justice of 25 July 1991. Stichting Collectieve Antennevoorziening Gouda and others
v Commissariaat voor de Media. Case C-288/89 [online]. In EUR-Lex. [accessed on 2025-10-17]. Available from:
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A61989CJ0288&qid=1760735780708.

374 Judgment of the Court of Justice of 25 July 1991. Manfred Siger v Dennemeyer & Co. Ltd. Case C-76/90
[online]. In EUR-Lex. [accessed on 2025-10-17]. Available from: https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=CELEX%3A61990CJ0076&qid=1760736236736.

375 Judgment of the Court of Justice of 18 June 2019. Republic of Austria v Federal Republic of Germany.Case
C-591/17 [online]. In EUR-Lex. [accessed on 2025-10-17]. Available from: https://eur-lex.europa.eu/legal-
content/EN/SUM/?uri=CELEX%3A62017CJ0591_RES&qid=1760736431437.

376 Judgment of the Court of Justice of 6 November 2003. Criminal proceedings against Piergiorgio Gambelli and
Others.Case C-243/01 [online]. In EUR-Lex. [accessed on 2025-10-17]. Available from: https://eur-
lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A62001CJ0243&qid=1760736642459.

377 Judgment of the Court of Justice of 5 October 2004. CaixaBank France v Ministry of Economy, Finance and
Industry.Case C-442/02 [online]. In EUR-Lex. [accessed on 2025-10-17]. Available from: https://eur-
lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A62002CJ0442&qid=1760736997869.
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to a reduction in competitive pressure on domestic investment firms and, consequently,
to worse contractual conditions provided to investment intermediaries. The worse
contractual conditions can be passed on to end-customers, e.g. in the form of a higher
price for purchasing an investment instrument. Lower competitive pressure can also
lead to a slowdown in technological development and a restriction of the overall supply
of financial services within the domestic market. Incorrect transposition can represent
a competitive advantage for domestic investment firms (compared to foreign investment
firms) and undermine the competition rules of the single market in the European Union.
The prohibition on investment intermediaries transmitting orders to foreign investment
firms forces foreign investment firms to offer their services through domestic
investment firms, thereby giving them an advantage, reducing their competitiveness and
treating foreign investment firms differently.

The judgment of the CJEU in case C-695/22 Fondee a.s. v. Czech National Bank has
a fundamental impact on the internal market of the European Union, in particular in
the area of the freedom to provide services under the exemption under Article 3 of the
MiFID II. The CJEU ruled that Member States cannot restrict investment intermediaries
from transmitting orders to foreign investment firms if these entities are duly licensed
in another Member State of the European Union. Such a restriction is contrary to the
objective of the MiFID II, which aims to integrate the financial markets of the European
Union and to create a level playing field for service providers. The judgment of the CJEU
has an impact on the internal market of the European Union in several areas. The first
area is the strengthening of the freedom to provide services. The CJEU ruling confirms
that even entities operating under the exemption (e.g. investment intermediaries) have
the right to cooperate cross-border, as long as it is in accordance with the MiFID II
requirements. This expands business opportunities and increases competition in the
market. The second area is increased legal certainty. The CJEU ruling clarifies that
national restrictions must not undermine the uniform framework of the European
Union, which assists entities to better plan cross-border expansion and minimizes
regulatory risks. The third area is the need for legislative amendments. The Czech
Republic has already made a legislative change. However, it is not excluded that another
Member State has a similar restriction. In such case, they will have to amend its national
legislation to align with the interpretation of the CJEU. This may lead to a revision of
capital market laws and changes in supervisory procedures. The fourth area is a change
in business models. Investment intermediaries will gain new opportunities for
cooperation with foreign securities dealers, which may lead to more efficient services,
lower costs for clients and greater diversification of products.

6. Conclusion

The provision of Section 29(4) of the Capital Market Undertakings Act as amended until
13 February 2025 is one of the cases where a European Union directive was incorrectly
transposed into the Czech legal system. Since the Czech legal provision came into
conflict with the European Union law, the EU Directive had to be applied within the
principle of the so-called direct effect of the directive. If the request for preliminary
ruling had not been submitted to the CJEU, Section 29(4) of the Capital Market
Undertakings Act would probably not have been amended. By restricting the scope
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of undertakings to whom an investment intermediary could transmit orders to only
entities domiciled in the Czech Republic, Czech investment firms could have been
favoured and thus treated preferentially while discriminating foreign investment firms.
This could also have disrupted effective competition and reduced the attractiveness of
entering the Czech capital market. If there were no restrictions on investment
intermediaries transmitting orders to foreign investment firms, a foreign investment
firm could have competed with a Czech investment firm for cooperation with specific
investment intermediaries, which could lead to better terms and conditions of
underlying agreements and, consequently, better conditions within the Czech market.
The fact that the investment intermediary Fondee a.s. defended itself in court resulted
in a change in the national legislation, which may lead to better conditions in the Czech
market, which could be reflected in the quality and price of services provided by
investment intermediaries. The analysis of the legislation of some other EU Member
States shows that the Czech Republic was not the only one to use the exemption under
Article 3(1) of the MiFID II. However, of the so-called Visegrad Four countries, the Czech
Republic was the only one to restrict the provision of investment services by investment
intermediaries to domestic entities only. The analysis of the impacts of incorrect
transposition of the MiFID II shows that there was a restriction on the free movement
of services, an economic impact and a reduction in competitiveness. Thanks to the CJEU
ruling, the free movement of services was strengthened, legal certainty increased,
possible changes in business models and increased pressure to harmonise the
application of MiFID II.
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Abstract: Digital platforms are increasingly influencing what content is visible online,
with a fight against illegal or harmful content on the one hand and a growing debate
about the rights of users whose content has been removed or made invisible on the
other. The Digital Services Act (DSA) introduces a new out-of-court dispute resolution
mechanism in Article 21 to facilitate users’ ability to defend against platform decisions.
The aim of this paper is to examine to what extent these mechanisms can contribute to
a fair balance of interests between platforms and users. The paper is based on an analysis
of the mechanism, its legal framework and the conditions of function, drawing on
available empirical data on first experiences with certified dispute resolution bodies
(ODS). Particular attention is paid to the issues of independence, accessibility and the
non-binding nature of decisions, as well as the benefits and risks that this mechanism
brings. Finally, the paper evaluates the extent to which this mechanism can be effective
in protecting user rights without undermining the goal of creating a safer online space.
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1. Introduction

Millions of interactions occur on digital platforms every day, and an extensive amount
of content is added.3” Content moderation is, therefore, becoming a key process by
which platforms determine the visibility and reach of individual posts. Although content
moderation serves the legitimate goals of rule compliance and mitigating illegal or
socially harmful content, it has also become, in certain instances, a mechanism that
might significantly affects users’ rights. 379 This primarily concerned cases of content
removal, reduced reach, and even account blocking.3® Although users could formally
defend, access to effective redress was uneven, non-standardised and often unclear. The
Digital Services Act (DSA) addressed, bringing about a significant procedural shift in the
protection of users' rights. First, Article 17 of the DSA requires platforms to provide the

378 See more: GAWER, Annabelle Gawer. EPRS STUDY. Online platforms: Economic and societal effects
[online]. 2021 [viewed 30 August 2025]. Available from: https://www.europarl.europa.eu/RegData/etudes/STUD/
2021/656336/EPRS_STU(2021)656336_EN.pdf

379 PEHLIVAN, Ceyhun Necati, and Peter CHURCH. The Digital Services Act (DSA): A New Era for Online
Harms and Intermediary Liability. Global Privacy Law Review [online]. 2023, 4(Issue 1), 53-59 [viewed
12 September 2025]. P. 57 ISSN 2666-3570. Available from: doi:10.54648/gplr2023005

380 |_LEERSSEN, Paddy. An end to shadow banning? Transparency rights in the Digital Services Act between
content moderation and curation. Computer Law & Security Review [online]. 2023, 48, 105790 [viewed
10 September 2025]. ISSN 0267-3649. Available from: doi:10.1016/j.clsr.2023.105790
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data subject with a justification for their moderation decision.3®' Secondly, it introduces
an obligation for platforms to establish an internal complaint-handling mechanism, as
outlined in Article 20.3%* Finally, it opens up an out-of-court dispute settlement (ODS)
process under Article 21, which allows independent, certified bodies to review the
decisions of platforms.3

This paper focuses on the out-of-court mechanism under Article 21 of the DSA. The aim
is to examine to what extent it can contribute to a fair balance between the interests of
platforms and users, while also ensuring the real protection of rights without
undermining the DSA's objective of creating a safer online environment. The analysis is
based on the legal framework of the mechanism, its functioning, scope, and certification
procedure of the bodies, while also assessing key fairness criteria, particularly the
independence, accessibility, and legal effect of the decisions made by these bodies. The
paper also takes into account the first practical findings, including the types of ODS
certified, the interaction with platforms, the advantages, and the limits and challenges
that arise.

2. From Platform Control to User Redress: The Eu’s Response

Content moderation has become a key tool for platforms to adjust the visibility of
content in the online space. It can be stated that this regime was created in response to
real risks, especially in connection with the expansion of user-generated content, where,
in addition to legal content, illegal and socially harmful content began to spread, for
example, in the form of disinformation or hate speech.3¥4 Moderation cannot entirely
avoid errors in both directions, either in the form of excessive intervention, known as
over-blocking, or the opposite case, insufficient intervention, also referred to as under-
blocking, which might carry unacceptable consequences, either by unduly restricting
legitimate expression or by allowing harmful content to remain on the platform.3%

31 Article 17 of the Regulation (EU) 2022/2065 of the European Parliament and of the Council of 19 October
2022 on a Single Market For Digital Services and amending Directive 2000/31/EC (Digital Services Act) In EUR-
Lex. Available from: https://eur-lex.europa.eu/eli/reg/2022/2065/0j

382 Article 20 of the DSA

383 Article 21 of the DSA

34 SARTOR, Giovanni, and Andrea LOREGGIA. EP STUDY. The impact of algorithms for online content
filtering or moderation "Upload filters" [online]. 2020. p. 17 [viewed 10 September 2025]. Available from:
https://www.europarl.europa.eu/RegData/etudes/STUD/2020/657101/1IPOL_STU(2020)657101_EN.pdf

35 For example, after the adoption of the Directive on Copyright in the Digital Single Market (Directive
2019/790/EV), concerns about excessive blocking of content became very prominent. To avoid the direct liability
regime, content-sharing service providers began to extensively use automated filters, which, however, were unable
to sufficiently distinguish between unauthorised and legitimate uses of a work (e.g., under exceptions or
limitations). The result was mass deletion of even legitimate content. The first reports conducted after the adoption
of the Directive revealed that YouTube issued 729.3 million copyright strikes in the first half of 2021, with 99%
of these actions initiated through the Content ID system. Despite this, 3.7 million disputes were recorded from
uploaders who objected to the unauthorised strike. Up to 60% of these disputes were decided in favour of the
uploaders, which in practice means at least 2.2 million incorrect interventions, whether in the form of deletion,
blocking, or demonetization of legitimate content. See more: KELLER, Paul. YouTube Copyright Transparency
Report: Overblocking is real. Kluwer Copyright Blog [online]. 2021 [viewed 1 September 2025]. Available from:
https://legalblogs.wolterskluwer.com/copyright-blog/youtube-copyright-transparency-report-overblocking-is-
real/ and YouTube Copyright Transparency Report. 2021 [online]. [viewed 1 September 2025]. Available from:
https://storage.googleapis.com/transparencyreport/report-downloads/pdf-report-22_2022-1-1 2022-6-
30_en_vl.pdf
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Experience before the adoption of the DSA showed that relying solely on internal redress
processes led to uneven and ineffective results. Decision-making was often non-
transparent, user complaints were not standardised, and practice was fragmented. Some
platforms did have appeal mechanisms, but their effectiveness was limited, usually
consisting of formal responses without sufficient justification, unclear deadlines and
a high degree of automation.3®® It was also not possible to defend against these internal
appeal mechanisms at a higher level, and the only option was to go to court, which was
unaffordable for the average user, given the time and cost involved.3%7

The DSA brought about a significant change, mainly in raising the standards of
procedural rights and oversight. Its purpose is to create predictable, verifiable and user-
friendly redress mechanisms. The most fundamental innovation is the creation of out-
of-court dispute settlement, where, for the first time, users have independent certified
bodies available to review the platform's decision.38® Their practical significance lies in
the fact that an ordinary user rarely goes to court in disputes over specific posts. The
internal redress system depends on the same platform that initially made the decision.
Article 21 establishes an intermediate layer of redress, which should generally be faster
and less financially demanding than the court, while remaining independent of the
platform. It is necessary to add that the procedural strengthening does not mean an
automatic resolution of excessive or insufficient content moderation. However, it
creates a framework that, in the long term, can potentially lead to more consistent
criteria and a lower error rate of interventions, without requiring users to rely exclusively
on the judicial path.3®

3. The Out-of-Court Dispute Resolution Mechanism
under Article 21 DSA

DSA, often referred to as the “digital constitution”, has introduced a multilevel system
of redress for users of digital services.3%° It aims to strengthen the accountability of
platforms and redress the imbalance between powerful service providers and
individuals. Of all the available redress options, the out-of-court dispute resolution
mechanism under Article 21 represents the most innovative step.3%' This mechanism

386 CLUNE, Conor, and Emma MCDAID. Content moderation on social media: constructing accountability in the
digital space. Accounting, Auditing & Accountability Journal [online]. 2023 pp. 17-19 [viewed 20 September
2025]. ISSN 0951-3574. Available from: doi:10.1108/aaaj-11-2022-6119

387 While it is unlikely that an ordinary user will defend themselves against a platform's decisions in court, there
are already cases in the EU, as an example could be mentioned Der Dritte Weg v. Facebook Ireland Ltd. See more:
KETTEMANN, Matthias C., and Anna Sophia TIEDEKE. Back up: can users sue platforms to reinstate deleted
content? Internet Policy Review [online]. 2020, 9(2) [viewed 20 September 2025]. ISSN 2197-6775. Available
from: doi:10.14763/2020.2.1484

388 PEHLIVAN, Ceyhun Necati, and Peter CHURCH. The Digital Services Act (DSA): A New Era for Online
Harms and Intermediary Liability. Global Privacy Law Review [online]. 2023, 4(Issue 1), 53-59 [viewed
12 September 2025]. p. 57 ISSN 2666-3570. Available from: doi:10.54648/gplr2023005

39 KUCZERAWY, Aleksandra. Remedying Overremoval. In: VAN HOBOKEN, Joris et al. Putting the Digital
Services Act into Practice Enforcement, Access to Justice, and Global Implications. Berlin: Verfassungsbooks,
2023. p. 167-180. ISBN 978-3-757517-96-0.

3% See supranote 13.

391 HUGHES, Thomas. Practical Considerations for Out-of-Court Dispute Settlement (ODS) under Article 21 of
the EU Digital Services Act (DSA) - DSA Observatory. DSA Observatory - a hub of expertise on the DSA package.
[online]. 2024 [viewed 14 September 2025]. Available from: https://dsa-observatory.eu/2024/02/08/practical-
considerations-for-out-of-court-dispute-settlement-ods-under-article-21-of-the-eu-digital-services-act-dsa/
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represents a new element of the European digital regulatory ecosystem, which aims to
provide users with an effective and independent means of redress against decisions of
online platforms.392 These bodies are not just a formal complement to the platforms’
internal complaint systems or to judicial proceedings, but are intended to function as an
independent, impartial and accessible institution that ensures a fair resolution of
potential disputes.33

3.1 Purpose and Function of ODS Bodies

The very meaning and justification of the ODS must be viewed in the broader context
of regulating the digital space. In relation to the DSA, it is necessary to note that it is
based on the assumption that the private rules of platforms represent a significant form
of private power that directly affects the content and behaviour of users.3%4 It is
impossible to assume that a platform that sets its own rules and enforces them will be
completely impartial. Such a concentration of discretionary power may therefore carry
the risk that decisions will always be to some extent influenced by the platform's own
interests. The larger the platform, the greater this power.3% Therefore, the DSA gradually
limits this discretionary power through a multi-tiered system of redress. The very setting
of the redress system, therefore, naturally intertwines the principle of ubi ius ibi
remedium3%%, which means that if an individual has a right, there must also be a way to
enforce it effectively. In the context of the out-of-court dispute resolution mechanism
under Article 21 of the DSA, this principle applies precisely by providing users with an
effective remedy against platform decisions that would otherwise remain unilateral and
difficult to challenge.

Pursuant to Article 21(1), recipients of services, including individuals or entities that have
submitted notifications, have the right to resort to any ODS body certified under Article
21(3) of the DSA if their dispute concerns decisions referred to in Article 20(1) of the
DSA. This right applies even if their complaints have not been resolved through the
internal complaint-handling system. ODR bodies address a wide range of decisions,
which are defined in Article 20(1), which regulates four main categories of decisions of
online platform providers:

“...(a) decisions whether or not to remove or disable access to or restrict visibility of the
information;

392 BUSCH, Christoph, and Vanessa MAK. Putting the Digital Services Act into Context: Bridging the Gap
between EU Consumer Law and Platform Regulation. SSRN Electronic Journal [online]. 2021 [viewed
26 September 2025]. ISSN 1556-5068. Available from: doi:10.2139/ssrn.3933675

3% HARRISON, Ruairi, Jonny SHIPP, and Aebha CURTIS. Settling DSA-related Disputes Outside the
Courtroom: The Opportunities and Challenges Presented by Article 21 of the Digital Services Act. SSRN
Electronic Journal [online]. 2024 [viewed 14 September 2025]. ISSN 1556-5068. Awvailable from:
d0i:10.2139/ssrn.4787648

3% MLADENOV, Marijana, and Tamara STAPARSKI. Liability of online platforms for content moderation from
the perspective of the European Court of Human Rights: Challenges and recent developments. Pravo — teorija
i praksa [online]. 2024, 41(4), 152-164 [viewed 20 September 2025]. p. 154 ISSN 2683-5711. Available from:
d0i:10.5937/ptp2404152m

3% 1hid.

3% Where there is a right, there must also be a remedy.
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(b) decisions whether or not to suspend or terminate the provision of the service, in
whole or in part, to the recipients;

(c) decisions whether or not to suspend or terminate the recipients’ account;

(d) decisions whether or not to suspend, terminate or otherwise restrict the ability to
monetise information provided by the recipients...”397

These are therefore situations that often interfere not only with the business interests of
users but also with their fundamental rights, including freedom of expression, the right
to information, and privacy. At the same time, it is necessary to state that online
platform providers are obliged to ensure that information about this option is easily
accessible, transparent and user-friendly on their interface. At the same time, the use of
the ODS mechanism does not in any way limit the service recipient's right to go to court
and challenge the provider's decision at any stage of the proceedings, in accordance with
applicable law.3%® From the users' perspective, the out-of-court dispute resolution
mechanism under Article 21 of the DSA must be designed to be accessible and financially
affordable. The costs of the proceedings are, in principle, borne by the platforms, while
users should have access free of charge or only for a nominal fee, which is returned in
the event of success. The fee model established in this way is intended to fulfil its
intended functions. On the one hand, it reduces barriers for users who would otherwise
be unable to afford litigation. On the other hand, it might create an economic incentive
for platforms to minimise errors in their internal processes. If systematic errors occur,
this can result in a high number of disputes that the platform will have to cover. It is also
important to add that Article 21(3)(a) of the DSA explicitly requires that the
remuneration of ODS members should not be linked to the outcome of the dispute, thus
avoiding the risk of bias. Coordinators therefore examine whether the ODS relies solely
on case fees, whether it combines public funding with private contributions, or whether
it diversifies across multiple sources. The assessment also covers the proportion of each
source in the overall budget and the existence of internal policies regulating acceptance
of external financing. In practice, this means that an ODS body seeking certification
cannot be dependent on a single platform or sponsor, as such reliance would
compromise impartiality and could lead to the withdrawal of certification. 39° The fees
charged by the ODS must be reasonable, affordable and not dissuasive to users. This
aspect is crucial in the context of the principle of proportionality, where the system
should not only be fast and efficient, but also fair and accessible.

It is also important to emphasise at this point that ODS bodies are not courts. It can be
said that they are more of a professional "second opinion" to be provided by these expert
and independent bodies, especially where the internal mechanism of the platform has
failed or has not produced a satisfactory result.4°® However, this decision is not

397 Article 20(1) of the DSA

3% Article 21(1) of the DSA

399 For example see: Council for Media Services of the Slovak Republic — Application for Certification. [online].
[viewed 23 October 2025]. Available from: https://rpms.sk/sites/default/files/2024-12/
NFINAL_prihlaska_art.21_0.pdf

400 HUSOVEC, Martin. Certification of Out-of-court Dispute Settlement Bodies under the Digital Services
Act. SSRN Electronic Journal [online]. 2023 [viewed 22 September 2025]. ISSN 1556-5068. Available from:
d0i:10.2139/ssrn.4501726
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binding*”', meaning that the platform's implementation of the decision is at its
discretion. However, they carry some weight because if platforms systematically refuse
to respect these decisions, this could be considered bad faith and lead to a breach of
Article 21 of the DSA. In addition, even if a platform does not accept an ODS decision,
such a decision can later serve as a valuable reference point in potential judicial
proceedings, strengthening the user’s position if the matter is brought before a court.
Moreover, for Very Large Online Platforms (VLOPs), the implementation of ODS
decisions is considered a measure that reduces systemic risks under Article 35 of the
DSA, which is another reason why these bodies cannot be taken lightly.4°> ODS bodies
thus fulfil a dual role. On the one hand, they are intended to provide individuals with
a rapid and independent remedy, while simultaneously acting as a pressure on platforms
to reduce the error rate in their own decision-making. Their existence should lead to
fewer unfair interventions because, in terms of setting fees for platforms, it is more
beneficial in the long term to minimise errors than to repeatedly finance processes
before independent bodies. That the role of ODS bodies is not only formal, but also
of fundamental importance in balancing the powers between platforms and users.
However, in order for these bodies to perform their functions effectively and reliably,
they must meet strict criteria of independence, expertise, and accessibility. The process
of their certification and the conditions under which they obtain the right to operate
within the DSA represent another key element.

3.2 Certification of ODS Bodies and Fairness Criteria

The functioning of the ODS under Article 21 of the DSA is subject to certification by the
Digital Services Coordinator (DSC) of the Member State in which the body is
established.43 The certification is granted for a maximum period of five years,
renewable, and is subject to the fulfilment of several strict conditions set out in Article
21. The scope of the certification also explicitly determines the areas of dispute in which
the body has professional expertise and in which languages it can conduct
proceedings.4°4 The certification process consists of several stages. Firstly, the body must
demonstrate impartiality and independence, including financial independence from
platforms and users.4° It is also required to have sufficient professional competence,
either in selected types of illegal content or in the application and enforcement of
platforms' terms and conditions. At the same time, the members of the body may not be
remunerated in a way that would be linked to the outcome of the dispute, which is

401 1t is important to note that in original draft of the DSA, this regulation included the mechanism under Avrticle
18 and provoked considerable debate, as it envisaged granting binding force to the decisions of such bodies. This
approach was met with criticism from the professional community, which warned that it might infringe upon the
fundamental right of access to justice. See more: HOLZNAGEL, Daniel. The Digital Services Act wants you to
“sue” Facebook over content decisions in private de facto courts. Verfassungsblog [online]. 2021 [viewed
1 September 2025]. Available from: https://verfassungsblog.de/dsa-art-21/

402 Article 35 of the DSA

403 Article 21(3) of the DSA

404 See more: Coimisitin na Medn. Ireland's media regulator [online]. 2024 [viewed 10 September 2025]. Available
from: https://www.cnam.ie/app/uploads/2024/11/Article-21-Out-of-Court-Dispute-Settlement.pdf

405 Article 21(3)(a) of the DSA
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intended to prevent the bodies from making biased decisions. 4°®Another important
criterion is to ensure that the procedure is accessible to users. ODS are required to
operate an electronic platform that allows for the initiation of the procedure and the
online submission of documents. The procedure should be carried out efficiently and
cost-effectively.4°7 ODS have to have the ability to conduct it in at least one of the official
languages of the EU as a minimum. The procedural rules must be clear, publicly
accessible and fair. Regarding the timeframe, ODS is obligated to resolve the dispute
within go days of the proposal's submission. However, in highly complex cases, this
period can be extended to a maximum of 180 days. 4°8

This process does not end with the granting of certification, as ongoing supervision is
established over the activities of the ODS. Each ODS is required to submit an annual
report to its DSC, indicating the number of disputes received, the results of the
procedures, the average decision-making time and also the difficulties encountered in
practice.#°9 Based on this data, the DSC will produce comprehensive assessment reports
every two years, mapping the state of the ODS ecosystem, identifying problems and
recommending possible improvements. Another quasi-control mechanism in the form
of sanctions can also be mentioned. If the coordinator concludes that the independence
or impartiality of the body is impaired, or its decision-making practice would be
problematic in some way, it can withdraw the certification. 4

In terms of ensuring fair decision-making, it is essential that these bodies meet the
conditions of independence and expertise. Therefore, we consider them to be central to
our understanding. The ODS must not only be impartial but also financially
autonomous towards platforms and users. [t must not take instructions from any party,
and the remuneration of its members must not be linked in any way to the outcome of
a specific proceeding. A transparent funding and fee structure is, therefore, important
to building trust and reducing the risk of hidden incentives.#" In practice, this also
creates problematic situations, such as the inclusion of former platform employees from
these bodies, the influence of interest groups, or even the state. Since the DSA does not
explicitly elaborate on these scenarios, the importance of coordinated guidelines at the
DSC level, which could establish uniform minimum standards, increases. As for the
competence, this is assessed in two ways. First, the body must demonstrate substantive
expertise in the types of disputes it will handle. Second, it must be able to conduct
proceedings in at least one of the official EU languages. Although The DSA does not
explicitly require the experts to have a legal education, legal competence is essential in
conflicts that affect fundamental rights (e.g., freedom of expression, copyright).
Therefore, segmentation of these bodies is expected, as some are profiled according to
platforms, others according to types of content and others according to language or
cultural context.#? Certification under Article 21 of the DSA is not only a formal

408 CCIA — Open Markets. Open Systems. Open Networks. [online]. 2024 [viewed 10 September 2025]. Available
from: https://ccianet.org/wp-content/uploads/2024/10/DSA-Recommendations-on-out-of-court-dispute-
settlement-bodies.pdf

407 Article 21(5) of the DSA

408 Article 21(1)(d)(e) and Article 21(4) of the DSA

409 Article 21(4) of the DSA

410 Article 21(7) of the DSA

411 See supranote 17.

412 | bid.
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condition, but primarily a mechanism to ensure that ODS bodies will operate in
a credible, predictable, and fair manner. Nevertheless, it is already clear that fulfilling
these requirements in practice raises several open questions.

4. Fairness in Practice: Challenges and Opportunities

The out-of-court dispute resolution mechanism introduced in Article 21 of the DSA
holds significant potential for ensuring justice in the digital space. It provides users with
the opportunity to defend in an otherwise significantly unbalanced relationship, with
global platforms on one side and individual users on the other.43 This is the first time
that such a redress mechanism has been explicitly enshrined in a regulation applicable
across all EU Member States, making it a unique and unprecedented instrument in the
context of the digital environment. Its benefits lie mainly in speed, accessibility and
minimal financial burden for users. However, it is also worth noting that the system
introduces several risks and challenges that may compromise its credibility and
effectiveness.

41 First Experiences with Certified ODS Bodies

In practice, several certified out-of-court dispute resolution bodies are already operating
under Article 21 of the DSA.44 Their list is updated on an ongoing basis by the European
Commission.#5 Although it is a uniform regulatory framework, the bodies differ in terms
of language coverage, substantive focus, procedural architecture, and cost structure.
The first certified ODS bodies already illustrate the diversity of approaches across
Member States. For example, the OPDRB in Hungary conducts proceedings only in
Hungarian, while the RTR in Germany is limited to German-language disputes, which
naturally reduces their cross-border reach. By contrast, the User Rights centre accepts
disputes from Instagram, TikTok and LinkedIn users in multiple EU languages, while
ACE has a specific link to the Meta Oversight Board and has so far focused on disputes
arising from Facebook, TikTok and YouTube. This diversity demonstrates both the
potential and the fragmentation of the ODS system in its initial phase. The common
feature is that they are all subject to certification and supervision by national digital
services coordinators, which is intended to ensure their expertise and independence.
From the perspective of access to justice, the mechanism is designed to impose minimal
or no financial burden on users, while the platforms bear the primary costs. For example,
the Maltese ODS body ADROIT makes proceedings in principle free of charge for users,
with costs borne by the platform and structured as an administrative and a processing
fee, depending on the stage and complexity of the case. The fees charged may not exceed
the costs incurred by the dispute settlement body. However, ADROIT also reserves the

413 See supranote 15.

414 ADROIT, User Rights, Online Platform Vitarendezé Tanics, Appeals Centre Europe (ACE), RTR-GmbH,
Fachbereich Medien, ADR Center, and ADR Point.

415 See more: Out-of-court dispute settlement bodies under the Digital Services Act (DSA). Shaping Europe’s
digital future [online]. [viewed 20 September 2025]. Available from: https://digital-strategy.ec.europa.
eu/en/policies/dsa-out-court-dispute-settlement
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right to charge users where a complaint has been manifestly raised in bad faith. 4° In
some cases, reduced fees may be introduced if the platform responds quickly and
corrects the disputed intervention.#” It may also be noted that where proceedings
become repetitive due to a high number of similar cases concerning the same
respondent, this may result in lower average costs, and if ADROIT has concluded
a Mutual Administrative Assistance Agreement (MAAA) with a platform, the case
decision fees agreed therein will apply.#® Such a setup creates an economic incentive for
platforms to make decisions more responsibly already within their internal processes
and to reduce the number of disputes that reach independent bodies.#?

In the interest of certainty and transparency, individual ODS have published their
procedural rules, which include admissibility rules, deadlines, and fees. For illustration,
the ODS ADROIT can be cited, for example, which bases the process on the principle of
good faith; in case of its violation, it reserves the right to terminate the proceedings. The
subject is typical moderator interventions: removal/restriction of access/reduction of
visibility, suspension/termination of a service or account, restriction of monetisation. It
decides only based on the parties’ documents (the body does not have investigative
powers), but it can request additional information; the standard deadline for a response
is 14 days. Communication takes place exclusively by e-mail, in English; representation
is not mandatory (for minors, a legal representative is required). The target deadline for
a decision is 9o days, extendable by another go days in complex cases. The decision is
procedurally binding within the proceedings, but according to Article 21 of the DSA, it
is not legally binding for the platform; the parties can take the matter to court at any
time.4*° Since these are new bodies, the decision-making practice is still being formed.
To date, thousands of submissions have been submitted through the ODS. The spectrum
of cases is quite diverse, including disputes over the unauthorised use of works or
complaints against the suspension of accounts due to alleged identity theft or after
posting hateful content.#* Although ODS decisions are not legally binding, platforms
must act in good faith with their actions and outcomes. Platforms are required to report
on the outcomes of decisions as part of their mandatory transparency reporting. They
must consider these decisions as part of their risk mitigation requirements under

46 ADROIT. Fee Model. [online]. [viewed 23 October 2025]. Awvailable from: https://adroit.legal/
wp-content/uploads/2025/03/ADROIT-Fee-Model-3.0.pdf

417 For a more detailed overview of the fee structures of individual ODS centres, see the analysis by Daniel
Holznagel based on data available from the publicly disclosed information of the respective centres see:
HOLZNAGEL, Daniel. Art. 21 DSA Has Come to Life. Verfassungsblog [online]. 2024 [viewed 11 September
2025]. Available from: https://verfassungsblog.de/art-21-dsa-fundamental-rights-certification

418 See supranote 39.

419 GRADONI, Lorenzo, and Pietro ORTOLANI. Moderation Made in Europe. Verfassungsblog [online]. 2024
[viewed 20 September 2025]. Available from: https://verfassungsblog.de/moderation-made-in-europe/

420 See more: Rules of Procedure — Alternative Dispute Resolution of Information Technologies. Alternative
Dispute Resolution of Information Technologies — Out-of-Court Settlement Body acc. to Art. 21 DSA [online].
[viewed 2 September 2025]. Available from: https://adroit.legal/rules_of procedure/

421 For example, as of March 2025, ACE, which has been operating in the EU since November 2024, received over
1,500 complaints regarding decisions made by Facebook, TikTok, and YouTube in its first three months and issued
more than 150 decisions. In disputes over Facebook content, ACE sided with users in more than half of the cases
— reversing 77 of the 141 original Met decisions to keep or delete posts. Disputes over nudity and pornography
dominated the substantive caseload, followed by bullying /harassment and restricted goods and services. See more:
KREMPL, Stefan. Social media complaints center decides against Facebook in the majority of cases. heise online
[online]. 2025 [viewed 19 September 2025]. Available from: https://www.heise.de/en/news/Social-media-
complaints-center-decides-against-Facebook-in-the-majority-of-cases-10311109.html?utm_source=chatgpt.com
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Article 35 of the DSA. This creates operational pressure to assess the quality of each
review and decide whether to act on the ODS's recommendation, such as whether to
remove or reinstate content.4>?

4.2 Opportunities, Limitations and Challenges

Mechanism under Article 21 of the DSA brings several obvious advantages. First of all, it
provides users with a fast, effective and affordable remedy against platform decisions
that can significantly affect their rights. Unlike lengthy and costly court proceedings, the
ODS mechanism enables users to turn to a certified body with minimal financial burden.
This removes one of the most significant barriers to access to justice in the digital
environment. Another positive aspect is the existence of regulatory pressure that this
mechanism can create on platforms. Since the platforms primarily bear the costs, they
are motivated to minimise erroneous decisions in their internal processes in order to
avoid several disputes financed from their own resources. The ODS mechanism thus
fulfils a preventive function and can lead to an increase in the quality and fairness of
content moderation.4?3 Speed is also a significant advantage, as disputes should usually
be resolved within 9o days, which is significantly shorter than traditional court
proceedings.

The most fundamental limitation of the ODS is that its decisions are not legally binding.
Although platforms are obliged to negotiate in good faith, systematic ignoring of
decisions could mean a violation of the DSA. However, in a specific case, there is nothing
to prevent a platform from rejecting the ODS conclusions.4*#4 This may reduce users’
trust and their motivation to use this mechanism.#* In practice, this risk highlights the
need for greater transparency and for the systematic publication of anonymised ODS
decisions, which would both strengthen predictability and allow users to assess the
credibility of the process. Such publication could mirror existing models, for instance in
WIPO’s domain name dispute settlement system, where openly accessible case law
supports consistency. Another risk is the economic pressure on platforms, which may
lead to a less number of incorrect interventions, but also to so-called under-blocking -
i.e. situations where platforms, out of suspicion of potential costs and disputes, do not
intervene sufficiently against content that should be removed, or to excessively rapid or
automatic reinstatement of content without a deeper assessment, just to avoid fees and
reputational damage. This could lead to an imbalance between user protection and the
protection of a safe online environment. Therefore, regulatory guidance will be

422 Supranote 41.

422 ORTOLANI, Pietro. If You Build It, They Will Come. Verfassungshlog [online]. 2022 [viewed 14 September
2025]. Available from: https://verfassungsblog.de/dsa-build-it/

424 For example according to Meta’s report for the Facebook platform, between January 2025 and July 2025, ODS
bodies issued 491 decisions. Of these, 196 upheld the platform’s original decision, while 295 overturned it. The
key issue, however, lies in implementation: Facebook complied with only 32% of the decisions issued by ODS
bodies. This means that in most cases, the platform went through the procedure but did not respect the outcome in
practice. See more: Regulation (EU) 2022/2065 Digital Services Act Transparency Report for Facebook [online].
2025 [viewed 10 September 2025]. Available from: https://transparency.meta.com/reports/regulatory-
transparency-reports/

425 BARATA, Joan. The Out-of-Court Settlement Mechanism under the DSA: Questions and Doubts — DSA
Observatory. DSA Observatory — a hub of expertise on the DSA package. [online]. 2023 [viewed 13 September
2025]. Available from: https://dsa-observatory.eu/2023/10/26/the-out-of-court-settlement-mechanism-under-the-
dsa-questions-and-doubts/
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necessary to ensure that platforms do not simply respond to cost incentives by lowering
their moderation standards. The European Commission and national Digital Service
Coordinators should monitor whether economic pressure is causing systematic under-
blocking and, if so, provide corrective measures. Another significant problem is the issue
of the absolute independence and impartiality of ODS bodies. Although the DSA
emphasises their financial and organisational autonomy, in practice it can be
threatened, for example, by the influence of former platform employees, conflicts of
interest or pressure from interest groups or even the state.#?*¢ It will therefore be
necessary for digital service coordinators to consistently assess not only formal but also
factual guarantees of independence and to introduce clear rules for preventing conflicts
of interest. Only in this way can the decisions of these bodies be seen by users and
platforms as truly fair and trustworthy. Another limit is the emerging practice. There is
not yet a sufficient volume of decisions to set predictable standards. It is also unclear to
what extent platforms and the ODS themselves will make their decisions transparently
available, which would help increase the credibility of the entire system. To accelerate
the development of consistent case law, the Commission could consider establishing
a central database of anonymised ODS decisions accessible across Member States. This
would not only support coherence but also make it easier for users to anticipate
outcomes in similar disputes. The key challenge is to find a balance between accessibility
and fairness of the procedure on the one hand and sufficient legal certainty on the other.
If the ODS is to be a genuine instrument of access to justice, its predictability and the
quality of decision-making must be ensured. This applies in particular to the
requirements for the expertise of certified bodies, which must be able to assess disputes
in all their complexity and sensitivity.4*7

5. Conclusion

The out-of-court dispute resolution mechanism under Article 21 of the DSA represents
an important innovative element in the regulation of the digital space, taking the
protection of users' rights to a new level. Although it already provides benefits, such as
speed, low cost and accessibility, its real significance will only become apparent in the
long term, once a stable and trustworthy decision-making practice has been established.
The ODR has significant potential to improve users' access to effective remedies, but it
also faces several challenges.#*8 To maintain relevance and effectiveness even in the face
of an increasing number of submissions, authorities will need to adapt and improve their
procedures continually. The harmonisation of basic procedural standards, the

4% In practice, issues of independence and potential conflicts of interest of ODR bodies are already being
addressed. For example, the Irish regulator certified the Appeals Centre Europe (ACE), which, although it
adjudicates disputes against several large platforms, has its establishment and funding closely linked to Meta. ACE
received $15 million from the Meta-funded Oversight Board Trust, and its founders were directly linked to this
structure. Although the Irish regulator required additional “non-relationship directors”, the statute allows the
original “relationship directors” to have a de facto veto on key decisions. In contrast, the German User Rights
authority emphasises that its decisions are based on European and German law with respect to fundamental rights,
thereby positioning itself as an independent alternative. See more: GRADONI, Lorenzo, and Pietro ORTOLANI.
Vying for the Scales. Content Moderation Made in Europe after One Year of DSA. Verfassungsblog [online]. 2025
[viewed 16 September 2025]. Available from: https://verfassungsblog.de/vying-for-the-scales-dsa-ace/

427 See supranote 30.

428 ORTOLANI, Pietro. The Digital Services Act, Content Moderation and Dispute Resolution. SSRN Electronic
Journal [online]. 2023 [viewed 20 September 2025]. ISSN 1556-5068. Available from: doi:10.2139/ssrn.4356598
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introduction of explicit criteria for the admissibility of proceedings and the adoption of
anti-abuse policies should be a priority. Ongoing monitoring and evaluation of
performance also play a key role, which can increase transparency and the quality of
decision-making, thereby strengthening users' trust. It is imperative that ODS bodies
start publishing regularly anonymised and reasoned decisions, together with key
indicators such as the average length of proceedings, the rate of implementation of
decisions and the satisfaction of parties. This data will not only support the predictability
and consistency of the system but will also contribute to its greater credibility and
transparency. Equally crucial is the issue of independence and sustainable funding,
without which the bodies would struggle to resist pressure from platforms or other
interest groups. Moreover, clearer guidance on the financing of ODS bodies and the
enforceability of fee obligations will be necessary to ensure their long-term viability. In
this respect, comparative lessons from existing models, such as WIPO’s domain name
dispute resolution system, may provide inspiration for building a more predictable and
transparent practice. In conclusion, ODR bodies bring immediate benefits to users in
the form of accessible and rapid redress. However, their long-term effectiveness will rely
on ongoing development, active engagement with stakeholders, and a commitment to
transparency and principled oversight.4+29
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